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WHETHER AN APARTMENT HOUSE IS A 


“TENEMENT HOUSE” WITHIN THE PROHI- 
BITION OF A RESTRICTION AGAINST THE 


LATTER. 





That judicial definition of words of ordi- 
nary and common significance often overleaps 
the limitations set by the lexicographers is 
very pertinently illustrated by the recent and 
important case of Kitching v. Brown, 73 N. 
E. Rep. 241, where the New York Court of 
Appeals, by a vote of four to three, decided 
that, all lexicographers to the contrary not- 
withstanding, an apartment house did not 
come within the meaning of a restriction in 
the deeds to a certain tract of land prohibit- 
ing the erection of ‘‘tenement houses.’’ 

As we have already intimated, the court 
had its greatest difficulty with the lexico- 
graphers. Its controversy with them is 
well stated by the court in the fol- 
lowing quotation: ‘‘The Century Dictionary 
defines a ‘tenement house’ as ‘a house or 
block of buildings divided into dwellings oc- 
cupied by separate families; technically in 
the state of New York, any house occupied by 
more than three families. In ordinary use, 
the wordis restricted to such dwellings for the 
poorer classes in crowded parts of cities.’ The 
same authority defines an ‘apartment house’ 
as ‘a building divided intoseparate suites of 
rooms intended for residence, but commonly 
without facilities for cooking, and in this re- 
spect different from a fla:, though the two 
words are vften used interchangeably ; also 
distinguished from tenement house.’ Other 
definitions, varying in amplitude, but all of 
similar import, are to be found in the various 
dictionaries now extant, and a single further 
extract from the New International Encyclo- 
peedia of 1903 will serve to illustrate how little 
the science of lexicography has contributed to 
apt, definite, and perspicacious definitions of 
the terms under consideration, and how much 
we are dependent upon popular usage and 
common understanding when in search for 
practical and concrete definitions of such 
terms. The authority last cited defines an 
‘apartment house’ as ‘a building arranged 





in three or more suites of connecting rooms, 
each suite designed for independent house- 
keeping, but with certain mechanical conven- 
iences, as heat, light, or elevator service, 
furnished in common to all the families occu- 
pying the building. Legally there is no 
difference in the United States between an 
apartment house and any other tenement. 
Popularly, the apartment differs from the 
tenement in the greater elegance of archi- 
tectural finish, in the larger number of con- 
veniences,and in the greater complexity of me- 
chanical service furnished to all tenants from 
a central point. Midway, in popular usage, 
between the tenement house on the one hand, 
which is the home of the poor, and the apart- 
ment house on the other, whose annual rentals 
place it beyond the means of those with mod- 
erate incomes, stands the flat, which, like the 
cottage of the suburb, is designed for people 
of moderate means.’ ”’ 

The court also referred to certain legislative 
definitions but finally quits them in disgust 
also, and recklessly plunges into the labyrinth 
of abstract definition and attempts to cut a 
new path for itself and future generations. 
Thecourt said: ‘‘In the absence of exact, 
scientific and practical definitions framed 
either by the legislature or by the lexico- 
grapher, or by both, it is obvious that we 
must look to other sources for light upon 
the subject. We naturally turn to the cove- 
nant and the conditions in which it was 
made. * * * The only ‘tenement house’ 
then known in the city of New York was that 
which had aroused the generous impulses of 
the philanthropists and the vigilance of the 
public health authorities. It was guarded 
against in the same covenant, and for the 
same or similar reasons that operated in speci- 
fying so many other things that would prob- 
ably never infest or infeet the neighborhood, 
but that must nevertheless be mentioned to 
prevent even the remotest possibility of their 
appearance. This was residential property 
of the better class, and in that circumstance 
the plaintiffs think they find support for the 
argument that it could not have been in- 
tended to guard against the kind of ‘tene- 
ment house’ which was already effectually 
excluded from the locality by quality of its 
buildings and the price of the land. The 
same argument may just as well be made 
as to any of the other 40 inhibited things. 
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If the neighborhood was too good and the 
land too valuable for a ‘tenement house’ 
of the meaner sort in 1873, it was quite as 
obviously above the level of blacksmith shops, 
slaughterhouses, tallow chandelries, etc., and 
there was no more occasion for mentioning 
any of these than there was for referring to 
a ‘tenement house’ except as the obnox- 
ious features of each suggested the prudence, 
if not the necessity, of guarding against 
them all. The defendant’s apartment house 
differs from the adjoining structures, chiefly 
in its greater size, its larger cost, its more 
elegant and complete equipment, and the 
number of its inhabitants. Many of the con- 
veniences and elegancies contained init were 
unknown even in the mansions of the rich 
in 1873, to say nothing of the ‘‘enement 
houses’ of that day. It has already been 
observed that the ‘apartment house’ of 1900 
was unknown and undefined in 1873, and, 
unless this term is but another name for a 
‘tenement house,’ it cannot be brought 
within the scope of the covenant. We have 
seen how unsatisfactory mere word definitions 
are when applied to expressions which are 
coined for colloquial or popular use and which 
are the outgrowth of local or contemporary 
conditions. In the light of these considera- 
tions, it proves nothing to say that the differ- 
ence between the ‘tenement house’ of 1873 
and the ‘apartment house’ of 1900 is simply 
oneof degree. The difference is not simply 
one ofdegree; there are many. And what 
makes a difference in kind but the difference 
by a sufficient number of degrees? We have 
here an ‘apartment house’ as different from 
the ‘tenement house’ in the character of its 
inhabitants, in the style of its architecture, 
in the number and variety of its equipments, 
and, in short, in all the essentials that can 
differentiate one place of human abode from an- 
other, as the palace of a king is different from 
the straw-thatched hut of one of the poorest of 
his subjects. It is doubtless true that an 
‘apartment house’ like the defendant’s is ob- 
jectionable to many of the residents of the city 
of New York who are fortunate enough to be 
still able to live in their own private resi- 
dences ; quite as objectionable, indeed, as a 
hotel, although the latter is not in the inter 
dicted ilist; but in the development of a 
great city sentiment must yield to necessity. 
Thetruth is that the housing of the middle 





classes in the city of New York is as much of 
a problem today as was the housing of the 
poorer classes prior to 1873, and the wishes 
of the few must give way to the welfare of the 
many, except when progress is_ effectually 
barred by explicit covenants or other para- 
mount conditions.”’ 

Three members of the court failed to be 
convinced by the logic of the court’s decision 
and expressed their dissent through Justice 
Gray, as follows: ‘‘I dissentemphatically,’’ 
says Justice Gray, ‘‘from the determination 
reached by the majority of the court. I do 
so upon the ground that neither in any 
changed conditions of the neighborhood, nor 
in any legal distinction between the terms 
‘tenement house’ and that of ‘a partment 
house,’ is there any justification for denying 
to plaintiffs the equitable relief demanded. 
* * * Until the act of the defendant now 
complained of as a breach of the covenant, 
the neighborhood has not been affected in its 
quiet residential character. It is impossible 
to say that the purpose of the restrictive cove- 


nant has ceased, and, in my _ opinion, 
this determination is subversive of the 
valuable rights intended and supposed 


to be secured by such an agreement. The 
fancied security in which the plaintiffs have 
dwelt has been swept away, and they are told 
that the evolution of the tenement house of 
former days into the apartment house of to- 
day is such an alteration in conditions as to 
render the convenant unenforceable. There 
is no protectionin statute or in ordinance, and 
their covenant affords none, against the 
towering apartment house, which affects the 
passage of the light and of the air, which brings 
the noise and disturbance of a human beehive, 
and which is irresponsible for the orderly or 
respectable character of its tenants. And the 
legal pretext for the refusal to enforee this 
covenant is that an ‘apartment house’ is 
not comprehended within the ‘tenement 
house.’ Isay that there is legally no distine- 
tion between the two, and that whatever the 
difference in wealth of occupants, in equip- 
ments and furnishings, or in architecture, it 
is not real in the eye of the law, but is one of ac- 
cidental attributes. A ‘tenement house’ meant, 
as it means to-day, a house, or building, 
so subdivided as to permit of its occupancy 
in distinct tenements by different persons or 
families. ‘That is the primary sense of the 
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term, and it is that interpretation which its 
use in the covenant should receive in the in- 
terests of a greater degree of certainty in the 
administration of the law. Whatis the term 
‘apartment house’ but the adaptation of a 
name from the French language, signifying a 
house dwelt in by sever:l families? First 
called ‘French flats,’ that, as well as ‘tene- 
ment house,’ became offensive to the polite 
ear, and so the term ‘apartment house’ was 
adopted. But in construing this covenant, 
we are dealing with the language of a deed 
carefully drawn by legal hands, and not with 
conversational terminology. If we are not to 
give to ‘tenement house’ its legal meaning of 
a community house where shall we draw the 
line of distinction between the two kinds of 
tenement houses? Shall it be in the acces- 
sories of internal arrangement or of fittings? 
But those are accidental, being less complete 
and costly in one than in another house. 
One may be, as here, of more ornate archi- 
tecture and finish; but in the end, each is a 
community house. What shall be the number 
of the fittings, their character, or the cost, 
which will classify the general building as the 
oneor the other kind of house? Shall the 
amount of the rentals asked mark the distine- 
tion’ Ifso, what amount of rental moneys 
shall distinguish the undesirable tenancies of 
a poorer class of people from those of a richer 
class whose abodes may not be characterized 
as ‘tenements’?’’ ‘é 


NOTES OF IMPORTANT DECISIONS. 

TRUSTS—AGAINST WHAT TRUSTS THE STAT- 
UTE OF LimriTATIONS RuNs.—The statement is 
sometimes made without qualification that the 
statute of limitations does not run against a trust. 
That this statement is not quite accurate is ex- 
plained by the Supreme Court of Indiana in the 
recent case of Hithcock vy. Cosper, 73 N. E. Rep. 
264, where it was held that though limitations do 
not run against the right of the cestui que trust to 
recover the trust property from the trustee ina 
direct and continuing trust, yet when the trustee 
openly repudiates the trust and unequivocally sets 
up a right adverse to the cestui que trust, to the 
latter’s knowledge, the statute begins to run. 
Further elucidating this interesting and import- 
ant question the court said in part: 

‘The question discussed by counsel for respective 
parties as the cardinal one in this appeal is, did the 
trial court err in holding that the action was not 
barred by the statute of limitations? In support 
of this holding, counsel for appellee contends 


that the facts found by the court show a direct 
continuing trust; or, in other words, that they 
establish that in receiving and loaning appellee’s 
money, and in managing her business affairs, a 
direct and continuing trust was created—a trust 
which was not cognizable at law, but one which 
was wholly within the jurisdiction of equity; 
and therefore it is urged that appellee’s right of 
action is not affected or barred by the statute of 
limitations. If the facts in the case could be said 
to support this view, it would follow that the 
statute would not be a bar, for, when such a trust 
is shown to exist, there can be no limitation of 
time. But to this rule there is also a qualifica- 
tion, which is, that when the trustee openly dis- 
avows or repudiates the trust, and clearly and 
unequivocally sets up a right and interest adverse 
to the benefiviary or cestui que trust, which fact is 
made known to the latter, the statute then begins 
to run. Raymond y. Simonson, 4 Blackf. 77; 
Stanley’s Estate v. Spence, 160 ‘Ind. 636, 66 N. E. 
Rep. 51, 67 N. E. Rep. 441, and authorities there 
cited; Wood on Limitations, § 200. The general 
rule that the statute will bar suits in equity. as 
well as those at law hasa well-recognized excep- 
tion; that is to say, that the rule does not apply 
to a direct and continuing trust, which is the very 
creature of equity, and falls wholly within its jur- 
isdiction. Stanley’s Estate v. Spence, supra, and 
cases cited. ‘There are, however, in the case at 
bar, no facts found to disclose the existence of 
such atrust. It is true that the trial court states 
in its special finding that the relation existing 
between the parties in reference to the plaintiff's 
money and her business affairs was, on her part, 
one of continuous trust and confidence in the de- 
fendant. A trust, however, is not shown by the 
mere allegation or statement that it exists. The 
facts disclosing how the relation of trustee and 
cestui que trust arose in the particular case must 
be averred or stated. 12 Ency. Pl. & Pr. 1032, 
and cases cited in footnote 4. It is doubtless true 
that appellee, in constituting appellant as her 
agent, and in trusting him as such with her money 
to loan and in the management of her business 
affairs, in reason reposed a trust and confidence 
in him. But this did not create the character of 
trust wbich is recognized as sufficient to prevent 
the running of the statute. Conceding, without 
deciding, that the statement in the special find- 
ing to the effect that the relation existing between 
appellee and appellant was one of continuing 
trust and confidence is a finding of fact, and not 
a mere conclusion, still, considered alone or in 
connection with the other facts, it is not shown 
that a trust of the nature claimed by counsel for: 
appellee ever arose or existed between the par- 
ties. The mere fact that there may have been a 
mutual trust and confidence existing between the 
parties, and that appellee placed full confidence 
in appellant as her agent in loaning and collect- 
ing her money, will not suffice to constitute such 
a trust as to exempt the case from the operation 





of the statute of limitations.”’ 
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SELF DEFENSE--WHEN PROVOCATION BY DE- 
FENDANT WILL NOT BAR THE ASSERTION OF A 
PLKA OF SELF DEFENSE.—Provocation by the 
defendant of the difficulty in which the deceased 
lost his life is generally a sufficient bar to the 
right of the defendant, to assert a plea of self 
defense. There is one exception, however, which 
is adverted to by the Supreme Court of Georgia 
in the the recent case of Coleman vy. State, 49 S. 
E. Rep. 716, where that court held when the de- 
fendant in provoking the difficulty merely 
assaults the deceased with his hands as when he 
attempts without warrant of law to arrest the de- 
ceased but does nothing to put the other in real 
or apparent danger of life, and if the mere as- 
sault is met by drawing and firing a deadly 
weapon upon the person making the arrest, the 
latter, not having forfeited his right to live, and 
not having created a legal necessity for such 
deadly resistance, may defend himself against 
the excessive and unjustifiable counter assault. 
The court explaining more in detail the extent 
of its interesting decision in this case, says: 

‘The transaction from inception to termination 
is to be governed by the law applicable to assault 
culminating ina homicide by the person who 
was the original assailant. Thus treating it, the 
unlawful arrest—the assault—would have justi- 
fied Griffin in breaking away, resisting and re- 
pelling force with force. But the force which 
Griffin could thus righifully use could only be 
proportionate tothat exerted by Coleman, and 
sufficient to avoid the detention. If Coleman 
said, ‘Consider yourself under arrest,’ and laid 
hold of Griffin with a view of making the ar- 
rest effective, it was a wrong, but not one for 
which he forfeited his life, either at the hand of 
the law oratthe hand of Griffin. Such conduct 
did not put Griffin in bodily danger. It pro- 
voked an assault, but not a felony. It did not 
create a legal necessity to kill. In the eye of the 
law, liberty is very sacred, but so, also, is human 
life. If Griffin met an unlawful assault with 
force proportioned to the attack, he was in the 
right. As long as he remained in the right, 
Coleman could not justly shoot. But if Griffin 
resisted with disproportionate, and therefore 
unlawful, violence—if, without being put in real 
or apparent danger of life or serious bodily 
harm, he fired upon Coleman fora mere assault 
—he became a wrongdoer, and Coleman became 
at once clothed with the right of self-defense 
against that which was not then lawful resist- 
ance, but an unlawful attack. For Coleman, un- 
der such circumstances, to fire and kill Griffin, 
would not be murder or manslaughter, but justi- 
fiable homicide. The decision in State v. Camp- 
bell, 101 N. Car. 949,128. E. Rep. 441. is op- 
posed to this view. We find, also, a number of 
eases in other jurisdictions which rule that one 
who provokes a difficulty without felonious pur- 
pose, and during its progress is compelled to 
take the life of the person whom he attacks, in 
order to save his own cannot be entirely justified 





upon the grounds of self-defense, but will be 
guilty of manslaughter. State v. Parker, 106 Mo. 
218, 17 8S. W. Rep. 180. See other authorities 
to the same effaet cited in Clark’s Criminal Law, 
183, 184. These decisions are based upon the 
wise and salutary principle, which is also recog- 
nized in this state, that the slayer must be fault- 
less. Haynes v. State, 17 Ga. 465. But 
while the direct question here involved has not 
been before this court in case of an unauthor- 
ized arrest, it has announced a principle which 
covers the point now under consideration. That 
principle is that being faultless is to be under- 
stood as meaning, not that the slayer did noth- 
ing to provoke the difficulty, but that ‘the 
provocation must not have been such as would, 
in law, be sufficient to justify the attack against 
which he was defending himself when the homi- 
cide was committed. Anything short of such 
provocation as this would not put the slayer in 
any degree in the wrong, if it became necessary 
to kill in his own defense.”’ 


PROMISSORY NOTES, 

CONTRACTS, AND 
BONDS, WITHOUT INDORSEMENT 
OR ASSIGNMENT IN WRITING, 
BECOME THE SUBJECTS OF A GIFT 
CAUSA MORTIS? 


WHEN MAY 
MORTGAGES, 


The subject of gifts causa mortis is one of 
very ancient discussion. The general princi- 
ples governing the effect and sufficiency of such 
gifts are universally recognized and applied 
with substantial uniformity. The books are 
replete with instances upholding and denying 
alleged gifts made in view of impendent death. 
But many complicated questions are involved 
when considering the character of property 
and personal goods that may be made the sub- 
ject of such agift, and the manner of effecting 
the same. This is particularly true of choses 
in action, such as bank books, promissory 
notes, mortgages, bonds and certificates of 
stock. The fact that the instrument bestowed 
on another by gift may not commonly be trans- 
ferable without written affirmation or testi- 
monial of the act, often interposes an entang- 
ling question difficult of solution. 

In the ordinary commercial transactions 
between men and merchants, promissory 
notes and similar writings obligatory are trans- 
ferred and assigned by actual indorsement or 
written evidence of the same. Sound busi- 
ness judgment and diligence would induce 
persons procuring such instruments to require 
written evidence or verification of such trans- 
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fers. But in legal contemplation the delivery 
of the instrument for a valuable consideration 
is far more essential to pass and vest the title 
or equity in the assignee or purchaser. The 
mere delivery of a bond, note, account, or 
other claim, for a valuable consideration is 
ordinarily a valid assignment, ff so -intended 
by the parties.! There may be a valid gift of 
a chose in action, (although there has been no 
such transfer as would pass the title at law) 
if there has been that done which amounts to 
atrust in equity.? The indorsement of a 
note is not necessary to transfer the equitable 
interest therein.* A promissory note payable 
to order and not indorsed isthe subject of a 
gif, and it has been expressly held that such 
a gift carries with it a mortgage by which it is 
secured. 4 

But while notes of a third person, payable 
to the donor, may be transferred as the sub- 
jects of a gift causa mortis, yet, it would seem 
from the better line of decisions, that the don- 
or’s own notes cannot be so transferred. 
As said in the Aiaerican and English Ency- 
clopedia of Law:° ‘The mere promise of the 
maker, being nudum pactum, cannot be recov- 
ered asa gift causa mortis any more thana 
gift inter vivos.’’® As for instance, where 
the donor, gives his own note, check or written 
obligation, but not payable during his life, it 


1 Watson’s McDonald’s Treatise (Ind.), 425; Work’s 
Practice, ete., vol. 1, sec. 413 (Ind.); Amer. & Eng. 
Ency. Law, vol.8, 1343, 1844, 1845; Druke v. Heigen, 44 
Am. Rep. 553. 

2 Bispham’s Prineiples of Equity, 122. So in the or- 
dinary transactions of business, choses in action, pos- 
sibilities, expectancies, things not in esse, ete., may be 
made the subject of assignment. As said by Mr. Bis- 
pham, at page 241: “Thus, a debt, a mere chance of 
acquiring an estate, an expectation of an inheritance, 
or personal property not yet acquired by the assignor, 
or not yet in rerum natura, may all be assigned in 
equity, and the assignee can have relief in a court of 
equity, if that relief is necessary to protect or enforce 
his title.” 

3 Bispham’s Eq., sec. 167, also p. 241 thereof; 30 Ind. 
331, 332. 

4Druke v. Heiken, 44 Am. Rep. 558; Turpin v. 
Thompson, 2 Mete. (Ky.) 420; Brown y. Brown, 18 
Conn, 414; Kipp v. Weaver, 55 Am. Rep. 601. 

5 Vol. 8, p. 1348, 1st ed. 

6 The authorit: just quoted from eites a number of 
cases, in note 8 tkereof, a few of which are as follows: 
Antrobus v. Smith, 12 Ves. 39; Blanchard vy. William- 
son, 70 Ill. 647; Parish v. Stone, 14 Pick. (Mass.) 198; 
Holliday v. Atkinson, 5 B. & C. 601; Raymond v. Sel- 
lick, 10 Conn. 484; Kittridge v. Smith, 21 Vt. 238; 
Smith v. Smith, 30 N. J. Eq. 564; Brown v. Moore, 3 
Head. (Tenn.) 671; Second Nat. Bank v. Williams, 13 
Mich. 282. 





cannot be enforced against the representatives 
of the donor.’ 

It may be stated as a general proposition, 
however, that all kinds and description of per- 
sonal goods or property, corporeal or incorpo- 
real, with few exceptions, may lawfully be 
made the subject of a gift causa mortis, with- 
out written confirmation thereof. Story’s 
statement of this phase of the subject under 
discussiun is so Jucid as to warrant a brief 
quotation therefrom, and will facilitate a full 
understanding of the same, as follows: ‘“There 
is no doubt, that there may be a good dona- 
tion (causa mortis) of any thing, which has 
a physical existence, and admits of corporeal 
delivery ; as, for example, of jewels, gems, a 
bag of money, a trunk of goods; and even of 
things in bulk, which are capable of possession 
by a symbolical delivery ; such as goods in a 
warehouse, by a delivery of the key tothe 
warehouse. But the question was formerly 
mooted, whether choses in action, bonds, and 
other incorporeal rights, could pass by ado- 
nation mortis causa., The doctrine now estab- 
lished is, that not only negotiable notes and 
bills of exchange, payable to bearer, or in- 
dorsed in blank, exchequer notes, and bank 
no‘es, may be thé subjects of a donatio mortis 
causa, because they may, and do, inthe ordi- 
nary course of business, pass by delivery ; 
but that bonds and mortgages may also be the 
subjects of a donatio mortis causa, and pass 
by the delivery of the deeds and instruments 
by which they are created.’’® Where the 
donor was the holder of a note indorsed to 
to him specially, ‘‘or payable to him, and not 
negotiable,’ so that after his death his ad- 
ministrator or executor must bring an action 
thereon, it was formerly maintained that the 
same could not be conferred as a gift causa 
mortis.° But the courts have advanced on 
this proposition,and it is now held that prom- 
issory notes, negotiable or non-negotiable, 
may pass as the subjects of a gift causa mortis 
although not actually indorsed ,but sufficiently 
delivered.?° 


7 Austin v. Mead, 15 Ch. Div. 651, which is one of 
the leading caaes on the subject of gifts causa mortis 
and the parol transfer of choses in action. 

8 Story’s Equity Jurisprudence, 667, citing numer- 
ous authorities. 

8 Miller v. Miller, 3 P. Wms. 356; Parsons on Bills 
& Notes, vol. 2, p. 54, 

10 Chase v. Redding, 13 Gray, 418; Sessions v. Mose- 
ley, 4 Cush. 87: Grover v. Grover, 24 Piek. 261; Bor- 
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The formal as well as essential requisites to 
constitute a valid gift of this kind are well 
known and it is needless o expatiate on the 
same at length. But for the purpose of cor- 
rectly comprehending the subject of this ar- 
ticle a careful consideration of those requi- 
sites will be beneficial. In order to estab- 
lish a valid gift causa mortis several indis- 
pensable facts must be present: 1. The gift 
must be induced and made in vew of ap- 
proaching death orimminent dissolution from 
then existing sickness or peril. 2. The donor 
must die from that sickness or peril. 5. 
There must be a delivery of the subject of 
the gift, and thereby a relinquishment of the 
donor’s rights (subject to revocation if he 
recover), effectually stransmitting his title to 
the donee and becoming fully operative at 
the donor’s death.'! When there is a unity 
of these facts, the intention being clearly 
evinced and the delivery sufficiently made, 
the gift is practically indefeasible. The ab- 
sence of any one of these ;requirements or 
facts would vitiate the donation. The most 
important consideration, however, is the de- 
livery. The courts have been assiduously 
careful to impress the necessity of delivery.!? 
All of the other facts, of course, must exist, 
and frequently do, only to be frustrated by 
the failure of a valid delivery, no matter 
how apparent the donor’s intention may be. 

In the requisite requiring a good delivery 
is found the most cogent reason for holding 
that a promissory note, mortgage, bond, or 
like instrument, may be transferred without 
indorsement or written assignment. One in 
the presence of death, probably exhausted 
from a lingering sickness, but nevertheless 
of ‘‘sound mind and disposing memory,’’ 
may be physically unable to make a written 
assignment, or an indorsement. It is not 
difficult to see how a donor, under the cir- 
cumstances usually attending such gifts 
(though possessing a clear conception of his 


neman v. Sidlinger, 15 Me. 429; Brown y. Brown, 18 
Conn. 410; Coutat v. Schuyler, 1 Paige Ch. 316; Par- 
ker y. Marston, 27 Me.196; Kempton v. Bates, 7 Gray, 
382. 

ll Grymes v. Howe, 49 N. Y. 17; Kiff v. Weaver, 94 
N. Car. 274; Taylory. Bruscupp, 48 Md. 550; Dicken- 
schied v. Bank, 28 W. Va. 346; Devol vy. Dye, 123 Ind. 
821,7 L. R. A. 439; 3 Wait’s Actions and Defenses, 
502; Amer. & Eng. Ency. Law (1st ed.), vol. 8, p. 1342, 
note 1. 

12 Dunbar v. Dunbar, 13 Atl. Rep. 578. 





affairs), may naturally omit the execution of 
any attestation or writing as evidence of his 
intention. But his intention emphasized 
and perpetuated by the act of delivery. made 
in view of approaching death, and oftentimes 
upon the additional consideration of love and 
affection, should in justice and good con- 
science be sustained. The courts have very 
justly taken this view and entrenched it in 
the great weight of the authorities. Some 
of the holdings, substantially predicated on 
the maxim that ‘‘one must be just before he 
is generous,’’ require that the donor’s estate 
should be solvent, or his estate and posses- 
sions must have been ample to provide for 
his just debts after the gift causa mortis is 
made.!® This proposition is reasonably eal- 
culated to work out justice in all cases and 
is as worthy of application to gifts of this 


9? 


character as to donations inter vivos. 

Where the subject of the gift is of such 
massiveness, or by its nature not capa- 
ble of manual access or control, the delivery 
may nevertheless be lawfully accomplished 
by words and tokens of such import as to 
clearly manifest the intention of the donor.!4 
The delivery, however, -must be complete.!® 
The requirement in this particular cannot be 
discarded or abridged, nor supplied by mere 
inferences.!®6 As said by MeAlister, J., 
in Marshall v. Russel:'* ‘*The settled 
rule is that a parol gift of a chattel or chose 
in action, whether it be a gift inter vivos or 
causa mortis, does not pass the title to the 
donee without delivery and transfer of the 
possession. ‘The effect of a valid delivery is 
to place the subject of the gift under the con- 
trol and dominion of the donee, and_ his title 
aud right of possession by such gift and de- 
livery become absolute.’*> It is therefore es- 
sential te the validity of such a gift that the 
transaction be fully completed.’’ 

Delivery is the one thing that stands oué 
conspicuously among the essential things to 
create a lawful gift causa mortis.’® This 

13 Caylor vy. Caylor’s Estate, 22 Ind. App. 666-670. 

14 Daniel v. Smith,30 Pac. Rep. 575y64 Cal. 346; Cay- 
lor vy. Caylor, supra; and cases cited in note 11 hereof. 

15 Drew v. Hagerty (Me.), 17 Atl. Rep. 63. 

16 Jn re Hemphill’s Estate, 36 Atl. Rep.406; Yancey 
y. Field (Va.), 8S. E. Rep. 721. 

171 Amer. & Eng. Dec. in Eq. (Tenn.) 560-564. 

18 The learned judge cites McEwen v. Troost, 1 
Sneed, 185. 


19 Wilkins v. Wilson, 41 Atl. Rep. 76; Fearing v. 
Jones, 20 N. E. Rep. 199. 
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does not mean, however, that the delivery 
must be made to the donee in person in every 
case. It has been held that the delivery may 
be made to a third party in trust for the 
donee. Thus, in an Indiana case ‘‘a com- 
plaint alleged that a wife within an hour of 
her death called for her nephew, and being 
informed that he was not present, told her 
husband that she then gave to her nephew all 
of her property, which was then in her hus- 
band’s possession, and directed him to de- 
liver same to the nephew, which he agreed 
to do.’’ That case involved among other 
things certain promissory notes delivered in 
the manner described. The appellate court 
of that state held in substance and effect 
that the facts above pleaded constituted a 
valid delivery of the property donated.?° 
The opinion of the court is fortified by a 
number of excellent authorities which main- 
tain ‘‘that delivery to a third person, for 
the benefit of the donee, is sufficient, where 
there is an actual change of possession; 
and, although the donor dies before the 
third person delivers the property to the 
donee, the gift may be enforeed.’’?! The 
case of Devol v. Dye,?? isa learned and ex- 
haustive discussion of this proposition, and 
may be appropriately classified as one of the 
leading cases on the subject.?? 

But the law does not favor gifts of this 
character. They are independent of the safe- 
guards which are imposed in the execution of 
of wills. The opportunity for simulation and 
fraud, and the temptation to the commission 
of perjury in such matters, have impelled the 
courts to exact clear, convincing and con- 
clusive evidence of the gift. While this rule, 
and the reason therefor, might be construed 
as an unpleasant commentary on the integ- 
rity of the litigants in controversies of this 
class, yet instances of the kind have gotten 
into the books; and the courts, rather antici- 
pating such dangers, than affirming that 
litigants in such matters are to be dis- 


20 Caylor vy. Caylor’s Estate, 22 Ind. App. 666. 

21 Michener v. Dale, 23 Pa. St. 59; Conner v. Root, 
17 Pac. Rep. 773; Borneman v. Sidlinger, 15 Me. 429; 
Sessions v. Moseley, 4 Cush. (Mass.) 87; Dresser v. 
Dresser, 46 Me. 48. 

22123 Ind. 821 (cited in Caylor v. Caylor’s Estate, 


supra). 

23 Devol v. Dye, supra, cites the following case: 
Walsh’s Appeal, 122 Pa, St. 177, 15 Atl. Rep. 470, 1 L. 
R. A. 535, 





trusted, have provided the above precaution- 
ary rule.?4 Without pausing further to re- 
view the authorities bearing on the general 
principles involved by gifts causa mortis, 
the immediate questions contemplated by this 
article will be considered in the light of the 
foregoing rules. Promissory notes and 
mortages are, in reality,but evidentiary facts 
of indebtedness, given in the form of obliga- 
tions and securities. So a bank book repre- 
sents the amount the holder has deposited, 
or is credited with, in the bank. Austin v. 
Mead, an English case,?® frequently referred 
to by the text-writers, is the leading author- 
ity on the donation of choses in action with- 
out written evidence ofthe same. Mead pos- 
sessed two bills of exchange, payable to him- 
self or order. Two days prior to his death 
he delivered the notes, unindorsed, to his 
wife. This was held to operate as a gift 
causa mortis, the apprehension of death and 
the other facts essential being present. Mr. 
Bispham, commenting on this case, says: 
‘‘There was, it will be observed, no transfer 
of the legal titles to the bills; but there was 
language coupled with conduct, viz., the de- 
livery of the bills, which was equivalant to a 
declaration that the donor was. a trustee for 
the donee, and a trust enforceable against the 
personal representatives or the donor was 
created.’’?® A valid gift causa mortis of 
money deposited in bank has been de- 
clared to be established by evidence that the 
donor, after having made a will which left 
nothing to the donee, on divers occasions ex- 
pressed his intention to give the bank book 
to the donee, and shortly after receiving the 
injury which produced his death, handed the 
bank book to the donee, in the presence of 
others, and stated that he gave the 
same to the donee.?7 To the same 
effect, and similar in facts, are the 
the cases cited in the note.?* Practically 
the same rules have been applied to bank cer- 
tificates,certificates of deposits,and bonds .?® 


243 Wait’s Actions and Defenses, 502; Amer. & Eng. 
Ency. Law, Ist ed., vol. 8, p. 1848, under note 1. 

2 15 Ch. Div. 651. 

26 Bispham’s Principles of Equity, p. 122. 

27 Callanan vy. Clement, 162 N. Y. 618, 53 N. 
Supp. 1101, 32 App. Div. 631, affirmed in 57 N. 
Rep. 1105. 

2 Brown v. Toronto Trust Corp., 82 Ont. 319; 
Thorne v. Perr, 2 N. B. Eq. 146. ~ 

229 Parsons on Bills and Notes, p. 54, vol. 2, citing: 
Gardener y. Parker, 3 Madd. 184; Snellgroye v. Bai- 
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A gift of a savings bank deposit has been 
sustained where it appeared that the owner 
thereof, contemplating the approach of death, 
delivered the pass-book to ‘‘one who was au- 


thorized equally with the donor to draw the 


deposit from the bank,’’ at the time giving in- 
structions to pay the amount specified to the 
donee.*° As has already been observed,an at- 
tempted gift of the donor’s personal note to 
the donee is regarded as inoperative, amount- 
ing in effect to an invalid effort to make a 
testamentary disposition without legal formal- 
ities. The same principle has been invoked 
as to the personal checks of the donor to the 
intended donee. So a promise made without 
consideration to pay another a certain sum of 
money after the promisor’s death, conceived 
to operate as a gift after such death, cannot 
be enforced against the personal representa- 
tives of the promisor;*! and a promissory 
note, payable one day after the maker’s de- 
cease, apparently intended merely as a testa- 
mentary request, and without valuable , con- 
sideration to support it,cannot be enforced.*? 
But the doctrine that the donor’s check may 
not be the subject of a donation causa mortis 
does not apply when such instrument is given 
for a valuable consideration received by the 
donor is his life-time. The check then par- 
takes of the character of a contract.** While 
one may not donate in anticipation of death 
what is merely his own naked promise, yet 


ley, 8 Atk.214; Ward v.'Turner, 2 Ves. Sr. 431-442, per 
Lord Hardwicke; Wells v.Tucker, 3 Binney, 366. Par- 
sons also suggests that a bond has always been con- 
sidered as the proper subject of a gift causa mortis, 
and by the same authorities which originally denied 
thut a non-negotiable note could be so transmitted. 
See also: Royston v. McCulley, 59 8S. W. Rep. 725; 
In re Hall’s Estate, 30 N. Y. Supp. 1113, 16 Mise. 
Rep. 174; Conner v. Root (Col. ) 17 Pac. Rep. 773. 

80 Thorne y. Perry, 2 N. B. Eq. 146. The follow- 
ing cases involving gifts of money by delivery of bank 
books may be found helpful in applying the law in 
this regard to gifts of that character’ Jones v. Weak- 
ley, 12 So. Rep. 420, 99 Ala, 441, and note to same in 
19 L. R. A. 700; Loucks v. Johnson, 24 N. Y. Supp. 
267, 70 Hun, 565, 33 N. E. Rep. 706, 158 Mass. 592; 
Reynolds v. Reynolds, 45 N. Y. Supp. 338, 20 Mise. 
Rep. 254; Bank v. Mitchell, 30 Atl. Rep. 482, 70 Conn. 
342; Watson v. Watson, 39 Atl. Rep. 201, 69 Vt. 243: 
Guinan’s Appeal, 39 Atl. Rep. 482, 70 Conn. 342; Kirk 
v. McClusker, 22 N. Y. Supp. 780, 3 Mise. Rep. 277; 
Whalen v. Milholland, 43 Atl. Rep. 45, 89 Md. 199, 44 
L. R. A. 208; Thomas, Admr., v. Lewis, 89 Va. 1. 

51 Holmes v. Roper, 36 N. E. Rep. 180, 141 N. Y. 64. 

82 Graves y. Safford, 41 Ill. App. 659. Of like effect 
is Sanborn v. Sanborn (N. H.), 18 Atl. Rep. 233. 

38 Whitehouse vy. Whitehouse, 38 Atl. Rep. 374. 





if there is in truth and fact a valuable con- 
sideration back of it, the courts treat the 
same as clothed in a contractual character as 
well as that of a trust, and upon equitable 
principles sustain the gift.?4 In Reynolds 
v. Reynolds,*® a New York case, the sub- 
stantial and controlling facts were as follows: 
The donor a few hours before her death 
handed to the intended donee certain keys, 
and stated that she wished the donee to have 
‘‘everything,’’ and the latter then in the 
presence of the donor unlocked a trunk be- 
longing to her and took therefrom a tin box 
containing a savings hank pass book, and 
carried it from the room. The donor at the 
time believed, and manifested the belief, ‘that 
death was at hand, and shortly thereafter 
died. The court held that these facts consti- 
tuted a valid donation causa mortis, and the 
delivery of the keys,under the circumstances, 
was in effect a valid delivery of the pass book 
and the credits, money and deposits repre- 
sented by it. These was no indorsement 
or written evidence of the assignment. 
But neither verbal declarations, nor a 
written statement of the gift, are suffi- 
cient to pass title to a deposit in a savings 
bank, evidenced by a bank book, if the deposit 
or the book is not properly delivered and 
turned over to the donee.*® The donor may 
assign a bond, bank book or note in writing or 
by indorsement thereon, in express and em- 
phatic terms, but such fact would amount to 
nothing in the absence of a delivery to the 
donee or some one in trust for him. Thus, 
the payee of certain promissory notes called 
for his nephew and said to him, ‘*I will give 
you these notes,’’ and thereupon indorsed the 
notes as follows: ‘‘I bequeath,—pay the with- 
in contents to (the nephew) or his order, at my 
death.’’ The donor, however, did not deliver 
the notes to his nephew, but retained them 
in his possession to the time of his death. It 
was held that the nephew obtained no right 
or equity in the notes.** An interesting and 
instructive case of a gift of a chose in action 
made in contemplation of death, and which 





34 Perry on Trusts, vol. 1, sec. 95. 

35 45 N. Y. Supp. 338, 20 Mise. Rep. 254. 

36 McMahon y. Newton Savy. Bank, 34 Atl. Rep. 709, 
67 Conn. 78. 

87 Mitebell vy. Smith, 4 De Gex, J. & S. 422, discussed 
and commented upon by Mr. Fetter on Equity, p. 173, 
(Hornbook Series, 1895.) 
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case did not involve either an indorsement or 
written assignment, is Leyson v. Davis,*® in 
which the donor was the owner of the ma- 
jority of the stock in a national bank. He 
was also seventy years of age, and in poor 
health. Realizing his feeble condition, he 
undertook a trip to the Pacifico coast for his 
health, and prior to his departure handed his 
certificate of stock to his nephew, and said: 
‘‘T always intended that for you. Now, take 
it. I don’t know whether I will ever come 
back or not. There may be an accident on 
the railroad. If I don’t come back, or any- 
thing happens, I want you to have it. Iam 
an old man and there is no telling. I don’t 
think I can ever get over this disease. * * * 
I am too old. I can’t expect it.’”’ The 
nephew took and accepted the certificates. 
The donor was afflicted and diseased at the 
time, from which ailment and affliction he 
died about three months after making said 
gift. It appeared that, though debilitated 
and sick, he was of sound mind and dispos- 
ing memory at the time of the gift. The facts 
further disclosed that the by-laws of the bank 
in question and the United States statutes 
then in force provided that stock in national 
banks should be ‘‘transferable only’’ on the 
books of the bank. The certificates had no 
form of assignment indorsed on them. The 
donor did not die until his return from the jour- 
ney for his health. But he had often ex- 
pressed his intention of giving the certifi- 
cates to his nephew and that they should not 
go to his estate. Upon these facts it was held 
that a valid gift had been consummated. The 
intention was manifest, and the delivery ef- 
fectual, and a written transfer or evidence 
thereof in writing was not essential to ac- 
complish the gift. The opinion of the court 
handed down in that case by Hunt, J., is 
probably the most exhaustive and complete 
review of the authorities,ancient and modern, 
bearing on the transfer of choses in action 
without written evidence thereof. The court 
reverts to the ‘‘Institutes of Justinian, pub- 
lished A. D. 533 (Imperatoris Justiniani In- 
stitutiones,by J. B. Moyles),’’ and the defini- 
tions of gifts causa mortis therein contained, 
and reference is made to the original text 
of Sanders’ Justinian wherein mention is 
made of the ‘‘Odyssey of Homer, where Tele- 


38 42 Pac. Rep. 775, 17 Mont. 220. 





machus makes presents to Piraeus if he be 
killed.”’ The court discusses the distinc- 
tions made by the English authorities, and 
the growth of the doctrine here contended for 
as manifested by the American commenta- 
tors, Story and Kent; and among other 

things says: ‘‘We grant that it is essential to 
the validity of a gift that it should be exe- 
cuted, but, where the nature of the property 
given is incapable of manual delivery. a de- 
livery of the symbol which represents it is 
the only way to execute the gifts. Things- 
incorporeal, says Schouler, in a learned review 
of gifts causa mortis, were not contemplated 
by the earlier English jurists at all, but when, 

in the commercial world, bills and notes ac- 
quired a standing before the courts, ‘de- 
livery of the writing,with or without indorse- 
ment, became the rule of transfer.’ ’’?® 

Reference is also made to Lowell on Trans- 

fers,‘ who uses this language: ‘‘a certificate 
isa muniment of title, and a delivery of the 
certificates, like a delivery of the title deeds 

in England, may be evidence of an intention 

to transfer the property they represent ; and, 
on the same principle, the delivery of a cer- 
tificate of stock is executed.’’*' In Grover v. 

Grover, decided in 1837,4? commented upon 
in Leyson v. Davis, supra, it was held that a 
promissory note, with or without indorse- 
ment or other writing (though payable to the 
donor or order) could, by the act of delivery, 
be made the subject of a gift inter vivos, and, 
a fortiori could be made the subject of a do- 

nation mortis causa. In Camp’s Appeal, de- 
cided in 1869,** this language is employed: 

‘‘Whatever may be said or thought of the 
propriety of the law, it is well settled by the 
modern authorities that choses in action not 
negotiable, and negotiable paper not indorsed 
may be the subject of a gift, and that a de- 
livery which vests in the donee the equitable 
title is sufficient without a complete transfer 


89 The court cites the following authorities: 2 
Schouler, Pers. Prop., sec. 72, et seq; Thornt. Gifts, 
sec. 273. 

40 Sections 43 and 109. 

41 Reed v. Copelan, 50 Conn. 472. Thus, ‘‘promis- 
sory notes, with or without indorsement, if delivered, 
may be good gifts causa mortis.”” Crosw. Exrs. & 
Admirs., sec. 621; Vandor v. Roach, 73 Cal. 614, 15 Pac. 
Rep. 354. 

42 24 Pick. 261. 

43 36 Conn. 88; also referred to in Leyson v. Davis, 
supra. 








250 


CENTRAL LAW JOURNAL. 





No. 13 








of the legal title.’’ So, in Hewitt v. Kaye,‘ 
the principle is expounded that ‘‘when a man 
on his death-bed gives to another an instru- 
ment, such as a bond or promissory note, 
or an I. O. U., he gives a chose in action and 
the delivery of the instrument confers upon 
the donee all the rights to the chose in action 
arising out of the instrument.’’4° In Com- 
monwealth v. Crompton,‘® the Supreme 
Court of Pennsylvania said: ‘‘Why may not 
a delivery of the certificates, coupled with 
words of absolute and present gift, invest 
the donee with an equitable title to the stock, 
which the donor or a volunteer cannot suc- 
cessfully assail? A stockholder may clothe 
another with the complete equitable title to 
his stock without compliance with the forms 
printed by the corporation.’’47 In that case 
the donor delivered a box containing a bond 
and certificates of railroad stock, evincing 
the intention to give the securities to the 
donee. The court maintained upon several 
authorities that it was well settled that a valid 
gift of non-negotiable securities may be made 
by delivery of them to the intended bene- 
ficiary ‘‘without assignmeut or endorsement 
in writing.’’ ‘The court said: ‘This princi- 
ple has been applied to notes, bonds, stocks 
and deposit certificates, and life insurance 
policies. In Thomas, Admr., v. Lewis,?? 
a Virgina case, the facts disclosed that the 


948 


44 L,. R. 6 Eq. 198 (1868). 

4 Of like effect is Walsh y. Sexton, 55 Barb. 251, and 
Westerlo v. DeWitt (1867), 36 N. Y. 345. 

46 20 Atl. Rep. 417 (1890). 

7 The court cites the following: United States v. 
Vaughan, 3 Bin. 394; Commonwealth vy. Wartmough, 
6 Whart. 117; Water Pipe Co. vy. Kitechenman, 103 Pa. 
St. 630. 

45 Citing the following cases: Wells v. Tucker, 3 
Bin. 366; Licey v. Licey, 7 Pa. St. 251. The following 
authorities lay down the proposition that an assign- 
ment of demands having no actual existence, though 
invalid at law, may be validin equity as an agreement, 
and take effect as an assignment when the demands 
intended are subsequently brought into existence: 
Bracket vy. Blake, 7 Met. 335; Field v. Mayor of New 
York, 2 Seld. 179; 1 Pom. Eq. Jur. 167; Kane 
v. Clough, 36 Mich. 440; Mitchell vy. Winslow, 2 Story, 
630; Green y. Bartholomew, 34 Ind. 235; 1 Story, 
Con. Par. 376; Weed v. Jewett, 2 Met. 608; Williams 
v. Ingersoll, 89 N. Y.508; Field v. Mayo, 6 N. Y. 508; 
James v. Newton, 142 Mass. 377; Peugh y. Porter, 
112 U.S. 742. Thus, money to beecme due in the 
event of the discharge of an existing contract or obli- 
gation, may be assigned in equity. See 2 American 
& English Ene. Law p. 1027, note 2, and cases cited, 
(2d Edition.) 

# 15S. E. Rep. 389. 





deceased made a gift, among other things, of 
the keys to a box deposited in the safety 
vaults of a bank, containing bonds, stocks, 
and other choses in action. The court held 
such facts to be a constructive delivery, suf- 
ficient to carry out the gift, which was made 
in view of approaching death; and this con- 
clusion was reached by the court, notwith- 
standing the existence of a duplicate set of 
keys, which had been placed in the hands of 
a trusted friend as a precaution in case of 
loss. So it has been held that a banker’s de- 
posit note ‘tis a good subject of donatio 
mortis causa, although it purports to be ‘not 
transferable,’ and although the depositor is 
required by the bank to sign a check indorsed 
on the note, for the purpcse of withdrawing 
the money ;’’ and that the death of the donor 
before presentation or the note did not obvi- 
ate or defeat the gift.°° And the same case 
holds that where an instrument which does 
not pass by delivery may be the subject of 
such a gift, the executor or administrator of 
the donor will be considered as a trustee for 
the beneficiary, for the purpose of giving 
effect to the gift; and that whiie it is a 
general rule that equity will not render its 
assistance in perfecting an incomplete vol- 
untary gift, simply because it is imperfect, 
yet that under the facts of that case the ex- 
ecutors involved were charged with the per- 
formance of a trust and the same should 
be effectuated and enforced. The case of 
Jones v. Weakley,®! decided by the Su- 
preme Court of Alabama 1893), is in strik- 
ing contrast with the great weight of au- 
thority. There the donor, two days before 
his death, gave the donee a key to a cer- 
tain box, with directions to procure a pass 
book and bring the same to him. The book 
contained an account with a national bank. 
On the following day, the deceased. in the 
presence and hearing of witnesses, stated 
that he was going to die, and then handed 
the bank book, the key and other papers, 
to the donee, and said: ‘*Take this book. I 
give you this money, and all I have got. Go 
and get it.’’ The court held that upon these 
facts there was no delivery of the money on 


deposit and that the attempted gift was in- 


effectual. Directly in conflict with that case 


50 In re Dillon, 44 Ch. Div. 76. 
51 12 So. Rep. 420 ( Ala.) 
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is Podmore vy. South Brooklin Sav. Inst.,°? 
where the donor delivered her pass book to 
the donee, at the time saying: ‘‘I am afraid 
I am going to die. Take these books and 
bury me out of them, and what is left is 
yours.’’ The court held that the terms so 
imposed, requiring burial out of the funds, 
did not constitute a conditional gift, but 
amounted to a trust for such purpose, and a 
valid gift of the balance of the fuuds to the 
donee; that the delivery of the pass books 
sufliciently vested in the donee all rights and 
equities in and to the money deposited. 

It is apparent from the foregoing review of 
the authorities that delivery is the foremost 
consideration in ascertaining whether a valid 
gift causa mortis of a chose in action has been 
effectuated.°* As said by Mr. Justice 
Matthews in Basket v. Hassell:°4 ‘‘The 
point which is made clear by this review of 
the decisions on the subject, as to the nature 
and effect of a delivery of a chose in action, 
is, as we think, that the instrument or docu- 
ment must be the evidence of a subsisting ob- 
ligation, and be delivered to the donee so as 
to invest him with an equitable title to the 
fund it represents, and to divest the donor 
of all present control and dominion over it, 
absolutely and irrevocably, in the case of a 
gift inter vivos, but upon the recognized con- 
ditions subsequent in case of a gift mortis 
The delivery of a note, bond, certi- 
ficate of stock and similar documents, ac- 
companied by words ‘‘importing a present 
gift’’ invests the donee with the ownership of 
the fund represented by such chose in 
action.*>* 


” 
causa. 


52 62 N. Y. Supp. 961, 48 App. Div. 218, citingCurtis 
vy. Bank, 77 Me. 151; Clough vy. Clough, 117 Mass. 
83; Bouts vy. Ellis, 17 Beav. 121. 

53 The following cases arein point on the question, 
of delivery in gifts of this character: Peninsular 
Sav. Bank v. Wineman, 81 N. W. Rep. 1091; Holmes 
v. McDonald (Mich.), 78 N. W. Rep. 647; Achenhau- 
sen v. Bank, 68 N. W. Rep. 118, 33 L. R. A. 408; 
Stokes vy. Sprague, 81 N. W. Rep. 195, most of which 
authorities involve invalid gifts for want of proper 
execution or delivery. See also, Wilcox y. Matteson, 
53 Wis, 23,9 N. W. Rep. 814; Gano vy. Fisk, 48 Ohio 
St. 462, 3 N. E. Rep. 5382; Peters vy. Construction Co., 
72 Iowa, 405, 34 N. W. Rep. 190; Devlin v. Bank, 125 
N. Y. 756, 26 N. E. Rep. 744; Knight v. Tripp, 49 Pace. 
Rep. 838; Hart y. Ketcham, 53 Pac. Rep. 931; Bieber’s 
Admr. v. Boeckmann, 70 Mo. App. 503; Orr v. Me- 
Gregor, 43 Hun, 528;.Gardner v. Merritt, 32 Md. 78; 
Blasdel v. Locke, 52 N. H. 243. 

54107 U. S. 602,2Sup. Ct. Rep. 415. 

55 Walsh’s Appeal, 122 Pa, St.177, 15 Atl. Rep. 470, 





The same doctrine applies to contracts in 
writing other than bills and notes and similar 
obligations, and likewise the benefit of a con- 
tract may be sold.°* Equity, as a general 
rule, will uphold the assignment of the rights 
which accrue under a contract, whenever the 
contract is not exclusively for personal ser- 
vices, ‘‘and does not involve personal credit, 
trust, or confidence.’’57 

Where the contractual relation is one of con- 
fidence and trust, the reasons are manifest 
for denying the right to assign such contract, 
or transfer the relation to a different person. 
One who has made an agreement to render 
personal services cannot, without the other 
party’s consent, assign such services to an- 
other. But if he has performed the services 
required, the claim therefor may be lawfully 
assigned ; and by many authorities it is held 
that one may assign the money to become 
due under any contract.°® The thing assigned, 
however, must have at the time an actual or 
at least a potential existence.5* But the con- 
tractual liabilities created and imposed by a 
contract involving trust or confidence cannot 
be transferred by ex parte act of either party. 
Thus, a contract between an author and a 
publisher to print and publish a certain doc- 
ument or work, has been held not to be as- 
signable by the publisher, unless the author’s 
consent is first procured, for the reason that 
the latter has placed a personal trust in the 
former.*°° Where the contract by its nature 


56 Clark on Contracts, p, 529; Price vy. Seaman, 4 
Barn. & C, 525, 

57 Clark on Contracts, p. 581; Robson v. Drummond, 
2 Barn. & Adol. 303; British Wagon Co. vy. Lea, 5 Q. 
B. Div. 149; Rappelye v. Seeder Co., 79 Lowa, 220, 44 
N. W. Rep. 363; Devlin vy. City of New York, 63 N. Y. 
8; Burger y. Rice, 3 Ind. 125; Sloan v. Williams, 138 
Ill. 48, 27 N. E. Rep. 5381; Chapin v. Longworth, 31 
Obio St. 421; Lansden vy. MeCarty, 45 Mo. 106; Ar- 
kansas Smelting Co. vy. Belden Min. Co., 127U. 8S. 
379, 8 Sup. Ct. Rep. 1308. 

58 Metcalf vy. Kincade (Lowa), 54 N. W. Rep. 867; 
Shaffer v. Mining Co., 55 Md. 74; Field v. City of 
New York, 6 N. Y. 179; Hawley v. Bristol, 39 Conn. 
26; Bates v. Lumber Co. (Minn.), 57 N. W. Rep. 218; 
and see cases cited in Clark on Contracts, p. 581, at 
note 51, 

59 Thallhimer v. Brickenhoff, 3 Cow. (N. Y.) 623; 
Moody v. Wright, 13 Mete. (Mass.) 17; Needles y. 
Needles, 7 Ohio St. 482; Hamilton vy. Rogers, 8 Md. 
301; Lehigh Valley R. Co. v. Woodring, 116 Pa. St. 
518, 9 Atl. Rep. 58. 

60 Stevens v. Benning, 1 Kay & J. 168; Gibson v. 
Caruthers, 8 Mees. & W. 321, at page 343, cited by Mr. 
Clark 6n Contracts, p. 531, note 49. 
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is one not susceptible of either a legal or an 
equitable assignment, the same cannot be 
made the subject of a gift causa mortis. 

The further collation of authorities is need- 
less. The governing principles determining 
the sufficiency of a gift causa mortis of choses 
in action are substantially covered by the cases 
and textwriters already cited and quoted from. 
The following rules may be culled out of the 
great mass of adjudications bearing on this 
subject: 1. Bonds, mortgages, promissory 
notes, certificates of stock and similar choses 
in action may be assigned and transferred as 
the subjects of a donation mortis caysa without 
indorsement or assignment in writing. 2. That 
equity will not effectuate a gift imperfectly 
made,merely because of that fact ;but where an 
equitable assignment has been accomplished, 
though defective as a legal assignment equity 
will ordinarly enforce the same. 3. Where 
achose in action is delivered, the funds 
represented by it are sufficiently vested in the 
donee, and thereby made the subject of the 
gift. 4. That a written statement or indorse- 
ment expressly assigning a chose in action to 
the intended beneficiary, is not enough to pass 
the title, unless there is an effectual delivery 
of the same. 5. That delivery of the subject of 
the gift, or its symbol, is the primary consid- 
eration, and an assignment in writing accom- 
panied by the act of delivery, is simply evid- 
ence of the intention, and the gift could be as 
effectually carried out by the delivery without 
the written confirmation thereof. 6. That the 
personal checks and personal notes of the 
donor to the donee cannot be made the subjects 
of a donation causa mortis, for the reason that 
they amount to the naked promises of the 
donor ; but if they are supported by a valuable 
consideration, the gift may be sustained. 
7. The rights and liabilities of contracts may 
be assigned,as arule ; but if the contract is one 
of trust, confidence or personal credit, a valid 
assignment cannot be made by one party with- 
out the consent of the other party. 8. That 
claims and accounts, and the emoluments ac- 
cruing and to accrue under rights at the time 
vested and determined may be made the sub- 
jects of gifts causa mortts. 

While there may be found a few authorities 
in conflict with the above doctrines and rules 
yet the better line of decisions and the great 
weight of authority substantially sustain the 
foregoing propositions. 

; Water J. Lorz. 

Munele, Ind. 





WILLS—PAROL EVIDENCE TO EXPLAIN MIS- 
DESCRIPTION OF PROPERTY. 





OLIVER v. HENDERSON. 


Supreme Court of Georgia, January, 30, 1905. 

A testator devised to A apart of his property, de- 
scribed as ‘‘lot of land (78) in the Second District of 
Dooly county.” Testator did not own lot 78, but 
did own 68, in the district named. It did not appear 
whether he owned other lots in that district. The 
testator said during his lifetime that he intended to 
give lot 68 to A, and often referred to it as the prop- 
erty of A. Held, that a petition alleging these facts, 
and praying that the averments as to the intention of 
the testator might be shown by parol evidence, was 
properly dismissed on demurrer. 

STATEMENT OF FACtTs: 

Henry Oliver, in his will, gave to his wife a life 
estate in all of his property, the language of the 
will descriptive of the property being as follows: 
‘“‘Allmy property, both personalty and realty.” 
To the heirs of his son I. O. Oliver the testator 
bequeathed ‘the said personalty and realty” after 
the death of his wife, except that Henry Oliver, 
Jr., was to have ‘lot of land (78) in the Second 
District of Dooly county more than the rest of 
the heirs of the said I. O. Oliver.””, Henry Oliver 
Jr., filed a petition alleging that the life tenant 
was dead; that the testator never at any time in 
his life owned lot 78 in the Second District of Dooly 
county; that he did own at the time of his death 
lot 68 in that county and district, ‘‘and other lands 
adjoining;”’ that he intended to devise to plaintiff 
lot 68, and the insertion of lot ‘*78’’ wasa mistake ; 
that the testator often told plaintiff that he in- 
tended to give him lot 68; that the testator was 
illiterate, and told the scrivener who wrote the 
will that he wanted to give plaintiff lot 68 and the 
scrivener by mistake or oversight wrote ‘78”’ 
instead. The plaintiff prayed originally for a 
reformation of the will, but by amendment struck 
this prayer, and prayed fora recovery oflot 68 
from the possession of the defendant, and that he 
be allowed to show by parol evidence the facts set 
forth in relation to the mistake in writing lot 78 
in the willinstead of lot 68. The court dismissed 
the petition on demurrer, and the plaintiff cxcep- 
ted 


Coss, J.: The testator gave to his wife alife 
estate in all of his property. He then undertook 
to dispose of the remainder interest therein, giving 
to the heirs of I. O. Oliver the fee in all of the pro- 
perty, one of such heirs being given. in addition 
to an equal share a lot of land which is described 
as ‘‘lot of land (78) inthe Second District of Dooly 
county.’’ It appears that the testator did not 
own lot 78. The description ‘‘lot 78”’ is therefore 
false, and under the maxim, ‘‘Falsa demonstratio 
non nocet,’? may be rejected provided after so do- 
ing there is a sufficient description left to identify 
the property intended to be devised. ‘Thus the 
‘*Zachariah Emerson Place.”’’ described in a deed 
as being in lot 125 of a given district, may be shown 
by parol to be located in some other lot. Johnson 
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v. McKay, 119 Ga. 196, 45S. KE. Rep. 992. And soa 
description ina will of ‘‘the land contained in 
eighty-one, west side of the old run of Flat creek”’ 
may be shown by parol to refer to a lot of another 
number, the latter lot answering the true descrip- 
tion --west side of the old run of Flat creek.” 
Rogers v. Rogers, 78 Ga. 688, 3S. E. Rep. 451. See, 
also, Tyler v. Justice, 120 Ga. 879, 48S. E. Rep. 328; 
Doe v. Roe, 1 Wend. 541; Whitcomb v. Rodman, 
156 [1]. 116,40 N. E. Rep. 553.28 L. R. A. 149,47 Am. 
St. Rep. 181; Merrick v. Merrick, 37 Ohio St. 126 
41 Am. Rep. 493; casesin note to Chappell v. Mis- 
sionary Society, 50 Am. St. Rep.289. Likewise 
ambiguities in a will, both latent and patent, may 
be exp'ained by parol. Civ. Code 1895, §3325. A 
latent ambiguity, says Lord Bacon, is ‘that which 
seems certain and without ambiguity for anything 
that appeareth upon the deed or instrument. but 
there is some collateral matter, outside of the deed 
that breedeth the ambiguity.”’ See 1 Jarm. Wills 
(Am. Notes), top page 743. ‘This denfinition was 
applied in Walker v. Wells, 25 Ga. 141,71 Am. 
Dec. 164, where it was held that a grant to ‘“‘Berry 
Stephens, an orphan,”? might be shown by parol 
evidence tu have been intended to be a grant to 
the orphan of Berry Stephens, there being such 
a person in life. and there being no person answer- 
ing the firs: description. 

But while parol evidence is admissible to raise 
a latent ambiguity in a description, and then ex- 
plain it, in every case the intention of the maker 
of the instrument must be gathered from the in- 
strument itself, read in the light ofthe parol evi- 
dence. Of course, it is not permissible to create 
a devise or bequest by parol, but the parol evi- 
dence must show what the testator’s real intention 
was from the language used. Taus language 
which is susceptible of two meanings must have 
been intended to mean only one, and the question 
tobe decided in each case is which of the two 
meanings did the testator intend should be given 
it? Ifthis double meaning is apparent on the 
face of the instrument, then the ambiguity is a 
patent one. If the language is apparently not 
of double meaning, but is shown to beso only by 
the aid of collateral or extrinsic facts, the am- 
biguity is latent. While the general rule is that 
only latent ambiguities are explainable by parol 
evidence, under our Code either a patent ora 
latent ambiguity may be so explained. Civ. Code 
1895, § 3325. But equity has no jurisdiction to re- 
forma will. Willis v. Jenkins, 30 Ga. 167; Bingel v. 
Volz (Il.), 31 N. E. Rep. 13, 16 L. R. A. 321,34 Am. 
St. Rep. 64. Wills must be taken to mean just what 
the language, considered in the light of the cir- 
cumstances and the situation of the testator, was 
intended by him to mean. Paro] evidence is not 
admissible to show thatthe testator meant one 
thing when hesaid another. SeeSmith y. Usher, 
108 Ga, 233, 33. E. Rep. 876. This rule seems to be 
without exception, and those decisions which ap- 
pear to depart from it will generally be found to 
be only erroneous applications of the rule. 

There are many decisions dealing with questions 





similar to that raised by the present record. In 
Judy v. Gilbert, 77 Ind. 96, 40 Am. Ren. 289, a 
will described property as the ‘‘northeast quarter 
of the southwest quarter’? ofa section of land. 
It was held that parol evidence was not admissible 
to show that the ‘‘northeast quarter of the south- 
east quarter’’ was intended, even though it ap- 
peared that thetestator owned no such land as 
that described and no other land than that which 
it was claimed he intended to devise. In the 
opinionit was said: ‘‘There is no mistake here 
upon the face of the will which is here subject to 
investigation There is no latent ambiguity. 
The property devised is accurately described. 
The claim is not that there is an inaccurate des- 
cription apparent upon the face of the will, but 
that the testator ought to have described some 
other property. The court is asked to admit 
parol evidence to show that, although the testa- 
tor described with perfect accuracy one parcel 
of land, he meant another. The bar: statement 
of the appellant’s position exposes its hostility to 
fundamental and salufary principles of jurispru- 
dence.”” To the same effect are Bingel v. Volz 
(Ill.), 31 N. E. Rep. 43, 16 L. R. A. $21, 34 Am. 
St. Rep. 64; Fitzpatrick v. Fitzpatrick, 36 Iowa, 
674, 14 Am. Rep. 538; Kurtz v. Hibner, 55 III. 
514, 8 Am. Rep. 665; Ehrman y. Hoskins, 67 
Miss. 192, 6 So. Rep. 776,19 Am. St. Rep. 297; 
Sherwood v. Sherwood, 45 Wis. 357, 30 Am. Rep. 
757. See, also, in this connection, Venable v. 
Burton, 118 Ga. 156, 45S. E. Rep. 29. There are, 
however, decisions which are not in all respects 
in accord with those just cited. Some of them 
will be found, upon a close inspection of their 
facts to be distinguishable, while others are 
wholly irreconcilable with the cases just above 
referred to. All of them purport to be based 
upon the intention of the testator as expressed in 
the will, when the language of the will is con- 
sidered in the light of the parol evidence. The 
case of Patch v, White, 117 U. S. 210, 6 Sup. Ct. 
Rep. 617, 29 L. Ed. 860,is a leading one. There a 
testator devised a lot, *‘together with the im- 
provements thereon erected,” but erroneously 
stated the number of a lot which had no im- 
provements. It was held that parol evidence 
might be introduced to show that the testator 
had another lot which had improvements on it, 
and that this lot would be held to be the land in- 
tended to be devised. So, where a testator owned 
only three city lots in a certain block, and under- 
took to devise these three lots, but erroneously 
gave the number of one of them, describing them 
all as being in the specified block, it was held 
that three lots owned by the testator in that 
block would pass, notwithstanding the errone- 
ous description. Seebrock v. Fedawa, 33 Neb. 
413, 50 N. W. Rep. 270, 29 Am. St. Rep. 488. A 
similar conclusion was reached in Eckford v. 
Eckford, 91 Iowa, 54, 58 N. W. Rep. 1093, 26 L. 
R. A. 370. See, also, Zirkle v. Leonard (Kan. 
Sup.), 60 Pac. Rep. 318; Priest v. Lackey, 140 
Ind. 399, 39 N.E. Rep. 54; Stewart v. Stewart 
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(Iowa), 65 N. W. Rep. 978. In every one of the 
cases where the parol evidence was admitted 
there was some general description, other than 
the false description sufficient to identify the 
property intended to pass. In every one of the 
cases it distinctly appeared thatin the district or 
biock or other area mentioned the testator 
owned no other property than that which it was 
claimed he intended to devise, and that he did 
not own property answering to the description 
claimed to be false. 

In the present case it is distinctly alleged that 
the testator did notown lot 78 in the Second 
District of Dooly county. But, to have made the 
evidence admissible, it should have been alleged 
also that the testator owned only one lot in the 
Second District of Dooly county, which lot was 
No. 68. If this had been alleged, the court 
might well have said, as against the demurrer, 
that, inasmuch as it is manifest that the testator 
intended to devise a lot in the Second District of 
Dooly county, he must have intended lot 68 to 
pass, because that was the only lotin that dis- 
trict and county which he owned. But the pe- 
tition not only fails to allege that lot 68 was the 
only lot owned by the testatorin that district 
and county, but it avers that he owned lot 68 in 
the Second District of Dooly county ‘‘and other 
ands adjoining.”’ This isan ambiguous aver- 
ment. The adjoining lands may or may not lie 
n the Second District of Dooly county. Prob- 
ably, under the rule requiring pleadings to be 
construed most strongly against the pleader, the 
averment should be taken to mean that the ad- 
oining lands do lie in that district and county. 
But, in any event, it was incumbent on the 

laintiff to allege distinctly that they did not. 
There is nothing in the will to indicate that the 
estator intended lot 68 in the Second District of 
Dooly county to pass, rather than some other lot 
in that district and county, if he owned such 
other lots. He may have owned 88 or 54, and, if 
so, how can, the courts say that he meant 68, 
rather than 88 or 54? There is no legal method by 
which the intention of the testator can be ascer- 
tained. The court did not err in sustaining the 
demurrer. 

Judgment affirmed. All the Justices concur. 


Nore.—Ambiguity in the Identification of Property 
in a Will.—On no subject of law are the cases so con- 
fusing. The general rule sustained by the great 
weight of authority is that {parol evidence is admis- 
sible in the case of a will, only to explain latent ambig- 
uities, or to apply its provisions to the subject or per- 
son intended, where the description is :defective, un- 
certain, or too general to be understood. Best v. Ham- 
mond, 55 Pa. (5 P. F. Smith) 409. 

While the general rule iseasily stated, its applica- 
tion is attended with greater difficulty. A careful ex- 
amination of the cases is the only proper method by 
which to acquire a more correctidea of the applica- 
tion of thisrule. Thus it has been held that a latent 
ambiguity arising on the face of the will as what lands 
the testator meant to include by the words, ‘“‘my plan- 
tation,’”’? may be explained by parol. White v. Holton, 











23.N.J. Law (8 Zab.), 330. So also in the case of Morgan 
v. Burrows, 45 Wis. 211, 30 Am. Rep. 717, a will de- 
scribed a boundary line of real estate devised in terms 
which, when applied to the land in question, were 
found applicable to two different lines. The court 
held this to be a latent ambiguity, as to which de- 
clarations of the testator at the time of executing the 
will were admissible to show hisintent. So also, 
where, in a will, a devise is of a house and lot on 
Third street, Philadelphia, and the testator had no 
property in Third street, but he had a house and lot 
on Fourth street, it was held to be a latent ambiguity, 
and may be explained by parol testimony. Allen v, 
Lyons, Fed. Case, No. 227. Soalso in the case of Den 
v. Cubberly, 12 N. J. Law (7 Halst.), 308, a testator de- 
vised land, ‘beginning in J. W.’s line at the corner 
between him and R. C. thence as the lines pass till,’ 
etc. It appeared that there were two cornersin J. 
W.’s line, each corresponding with the deserption in 
the will. ‘he court held that parol eviderce was ad- 
missible to show which was intended by the testator, 
but that parol evidence was not admissible toshow 
that the words ‘as the line runs” meant “J. W.’s 
line,” there being no latent ambiguity in these words. 
So also, where a slave is bequeathed and her increase, 
without stating that future increase is intended, the 
bequest is ambiguous and parol evidence is admissible 
to explain it, where the intention of the testator can- 
not be aseertained from other parts of the will. 
Reno’s Executors y. Davis, 4 Hen. & M. 283. 

A case similar in facts to the principal case is that 
of Rogers v. Rogers, 78 Ga. 688, 3S. E. Rep. 451. In 
that case a testator devised ‘‘all the land contained in 
eighty one, west side of the old run of Flat Creek.” It 
appeared however, that he had never owned nor claim- 
ed title to lot 81, or any part of it, but that he did own 
lot 79, which, in other respects, fulfilled the deserip- 
tion of the devise. The court held that the land be- 
ing perfectly described by its location, the mere er- 
roneous use of the wrong lot number would not ren- 
der the devise inoperative. So also where a testator 
devised “Thirty-six acres, more or less, in lot 37, in 
2d devision in Barristead,” and there was no such 
lot asin the 2d division in that town, but there was 
lot number 97 in that division, a part of which the 
testator had possession of, the court held that there 
was a latent ambiguity in the devise which might be 
explained by parol evidence. Winkley v. Kaime, 32 N. 
H. 268. 

But parol evidence is inadmissible to explain a de- 
scriptive use by testator in his will of lands devised 
by him when there is no ambiguity. Bethea y. Bethea, 
1 Hill Law, 64. So also it has been held that there is 
no such latent ambiguity in a devise of ‘‘one acre of 
land joining the road leading from B to C on the west 
and my house lot on the east,’ that parol evidence 
is admissible to explain it. The words ‘‘my house 
lot on the east,’’ are merely descriptive of said acre. 
Nevins v. Martin, 30 N. J. Law; 465. So also a devise 
of testator’s ‘“‘Shome plantation” cannot be explained 
by evidence of what he called and considered his 
home plantation, the will on its faee’showing no am- 
biguity. MeDaniel vy. King, 90 N. Car. 597. In Christy 
v. Badger, 72 Lowa, 581, 34 N. W. Rep. 427, it appear- 
ed that the wi llin that case contained a devise of ‘a 
small farm in Wayne County, Iowa, near the Missouri 
line.” The testator owned a 40 acre farm in Lucas 
county, but no land in Wayne county, except a 10 
acre timber lot intended to be used in connection 
with the farm. The court held that this was not a 
ease of latent ambiguity, and that parol evidence was 
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inadmissible to show that the testator intended to de- 
vise the farm in Lucas county. In Waughy. Waugh, 
28 N. Y. 94, a testator owning two farms devised one 
as “one hundred acres of land formerly belonging to 
my brother J. W.,” and the other to another person 
as “the homestead whereon I lived at the time of 
making my will, containing one hundred aeres. The 
court held that there was no ambiguity which would 
be explained by parol. See, also, Cox v. Cox,9 N. 
Car. 256; Kineaid v. Lowe, 62 N. Car. 41. 





HUMOR OF THE LAW. 


‘“De trouble wif dis hyah church,” said the deacon, 
‘sis de contributory negligence ob de congregation.” 

“De contributory negligence ob de congregation?” 
repeated the pastor, ‘ *hat yo’? mean by dat?” 

“T mean jes what I say,” replied the deacon, ** When 
de plate am passed around nearly all of dem neglecks 
to contribute.” 
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CYCLOPEDIA OF LAW AND PROCEDURE, VOL. XV. 

The 15th volume of.the Cyclopedia of Law and 
Procedure has just been issued by the American Law 
Book Company. ‘This is a fine, strong volume, a pro- 
gressive number in the series, and is at par with the 
preceding volumes. It is attractive in appearance, 
compact, well-bound, and a model of typographical 
skil]. This volume covers a large and highly import- 
ant portion of the law of real estate. The first article 
“Ejectment” by Joseph A. Joyce and Howard Joyce, 
writers of acknowledged ability, embraces 246 pages, 
supported by American, Caradian and I nglish cases. 
The scope of this article is indicated by the definition: 
‘“‘Bjectment is defined to be an action to recover im- 
mediate possession ofreal property; an action to try 
the right of possession to the land in contreversy; a 
possessory action.”? The subject is grouped under 
appropriate divisions and subdivisions, and each is 
treated in a thorough, efficient manner, so that the 
growth and development of the law is fully traced 
and worked out to orderly and systematic conclu- 
sions. In close and compact order the great prin- 
ciples enunciated by the courts are brought out with 
clearness and force, and the subordinate matters are 
given proper consideration inappropriate notes. The 
article, therefore, forms a complete, and reliable 
working text-book of great value and usefulness to 
the busy lawyer. 

“Eminent Domain” by Everett W. Pattison, con- 
stitutes a valuable feature of the book. Within a 
space of about 500 pages, by the exercise of clever 
skill and discriminating judgment, has been digested 
in a cleancut, authoritive marner, a great mass of case 
law upon a difficult and intricate subject. In this re- 
spect the article illustrates in a striking manner the 
original and exclusive mode of digesting and illustrat- 
ing legal principles developed and employed by the 
publishers with distinguished success. A glance at 
the synopsis, covering 14 pages discloses the magni- 
tude of the work; an inspection of the appropriate 
pages reveals the garnered fruit of long and patient 
study of abstruse and ofttimes conflicting principles. 
An extended review of the article is impossible here. 
The strength and value of the article can only be de- 
termined by usein the preparation and trial of im- 
portant cases, or in arguments or appeals. 

Under the title of ‘‘Elections’” Mr. Walter H. 
Michael, one of the best trained men on the editorial 
staff, has produced an admirable treatise, of some 200 
pages, of the modern law governing the elective fran- 
chise. He has stripped the subject of a great mass of 
useless matter and has brought out in clear, forcible, 
carefully considered language, the leading principles 





of the subject as defined under those statutes which 
constitute a reform of the elective system. The sub- 
ject has been elucidated in its modern aspects. The 
statement of principles is especially strong, and the 
text is broadened by copious and carefully prepared 
notes of all modern cases. This article is one of the 
most valuable features of the book. It will serve asa 
reliable guide to election offices, to legislative bodies, 
and to attorneys engaged upon contested election 
cases, 

‘Election of Remedies” by Henry S. Redfield, Pro- 
fessor of Law, Columbia University Law School, is a 
clean-cut exposition of a subject of great import- 
ance in modern practice. Though ofa technical char- 
acter, the subject is illustrated in a manner so clear 
and concise that it removes a dangerous stumbling 
stone from the pathway of procedure. Of the minor 
articles: ‘‘Electricity,’’ ‘Embezzlement,” ‘Em- 
bracery,” ‘Employers’ Liability Insurance,” and 
‘Writ of Entry” are useful and ‘essential links in the 
great legal chain and are prepared with skillful care 
and good judgment, and add weight and authority to 
the book. 

Published by the American Law Book Co., New 
York, N. Y. 
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1. ABATEMENT AND REVIVAL—Time of Revival.—That 
the court, eight months after the time when an order re - 
viving an action against the representatives of a de- 
ceased defendant first could have been made,erroneously 
decided that it had no jurisdiction, will not excusea 
failure to revive within one year.—Steinbach v. Murphy, 
Kan., 78 Pac. Rep. 823. ‘ 

2. ACCIDENT INSURANCE—Injuries Keceived While In- 
sane.—Provision in an accident policy exempting the 
insurer from liability for injuries received while assured 
was insane held not limited to injuries intentionally in- 
flicted.—Blunt vy. Fidelity & Casualty Co., Cal.,78 Pac. 
Rep. 729. 

3, ACKNOWLEDGMENT — Married Women. — Where a 
married woman, in her acknowledgment toa deed, con- 
sented that it might be recorded, a statement that she 
did not wish to retract the deed held unnecessary. 
Masterson v. Harris, Tex., 88 8S. W. Rep. 428. 
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4. ACTION—Discretion of Judge.—It is no abuse of dis- 
cretion for the judge to refuse to proceed with the hear- 
ing of a chancery case while an action at law between 
the same parties is pending on writ of error.—Schmid v. 
Benzie Circuit Judge, Mich., 101 N. W. Rep. 620. 

5. ACTION—Equitable Defense in Action at Law.—Equit- 
able defenses and counterclaims may be interposed in 
an action at law.—Crosby v. Scott-Graff Lumber Co., 
Minn., 101 N. W. Rep. 610. 

6. ACTION—Joinder of Causes —A cause of action for 
equitable accounting against two of the defendants can- 
not be joined in a petition with cause of action at law to 
recover damages in tort against another defendant not 
affected by the lirst cause of action.—Benson v. Battey, 
Kan., 78 Pac. Rep. 844. 

7. ADVERSE POSSESSION—Pleading.—Where the pre- 
scription pleaded depends on adverse possession and 
other facts, they should be pleaded; but when the al- 
legations of the petition admit possession in defendant 
under partition, the case will be remanded for trial on 
the merits —Rhodes v. Cooper, La , 37 So. Rep. 527. 

9. ALTERATION OF INSTRUMENTS—Negotiable Note.— 
Where a note is payable at a place different from where 
executed, the insertion of the words “with exchange” 
by the payee without the consent of the maker is nota 
material alteration. — First Nat. Bank v. Nordstrom, 
Kan., 78 Pac. Rep. 804. 

9. APPEAL AND ERROR—Ambugious Verdict.—Supreme 
court on appeal must presume, in favor of the action of 
the court in rendering judgment for plaintiff on an 
ambiguous verdict, that it found that the verdict was in 
fact for him.—Gillespie v. Ashford, Iowa, 101 N. W. Rep. 
649. 

10. APPEAL AND ERROR—Amendment of Brief at Hear- 
ing.—A brief cannot be amended on the hearing, 59 as to 
allow a proper arrangement of the assignments of error 
with the propositions under them.—Neal v. Galveston, 
H. & S. A. Ry. Co., Tex., 83S. W. Rep. 402. 


ll. APPEAL AND ERROR—Appealable Orders.—An order 
of reference founded on the expressed opinion of the 
judge, not followed by the sentence of the law thereon, 
is not appealable.—Hill v. Cronin, W. Va.,49 8. E. Rep. 
152. 

12. APPEAL AND ERROR — Assignment of Errer.— A 
proposition not cognate to the assignment of error under 
which it is placed cannot be considered —E1 Paso Elec- 
tric Ry. Co. v. Harry, Tex., 83S. W. Rep. 735. 


13. APPEAL AND ERROR—Assignmcnts of Error.—As- 
signments of error, which are propositions in themselves, 
are not objectionable for failure to be followed by 
propositions.—Castellano v. Marks, Tex.,83S. W. Rep 
729. 

14. APPEAL AND ERROR—Assignment of Errors.—The 
supreme court will not, on assignments of grounds fora 
new trial which cover merely the sufficiency or legal ef- 
fect of the evidence, consider answers to interrogatories. 
—Lake Erie & W. R. Co. v. McFall, Ind., 72 N. E. Rep. 552. 


15. APPEAL AND ERROR—Decree Pro Uonfesso.—An ap- 
peal for a decree on a bill taken for confessed will be 
dismissed, unless a motion to have such decree reversed 
be first made and overruled.—Cipher v. Bowen, W. Va., 
49S. E. Rep. 128. 

16. APPEAL AND ERROR—Non Est Factum, Burden of 
Proof.—The execution of a note sued on having been 
denied on oath by defendant,the burden was on the 
plaintiff to prove execution by a preponderance of the 
evidence.—Fudge v. Marquell, Ind., 72 N. E. Rep. 565. 


17. APPEAL AND ERROR — Pleadings, Stipulations, — 
Error is not assignable on the ruling of the courtona 
motion for judgment dismissing an action, based on the 
pleadings, evidence, and stipulations of fact.—Scott v 
Ford, Oreg.,:78 Pac. Rep. 742. 

18. APPEAL AND ERROR - Record on Appeal, Presump- 
tion.—Where the record does not show all the evidence 
introduced on the trial,every intendment will be in- 
dulged on appeal in favor of the correctness of the hold- 





ing of the trial court.—City of St. Joseph v. Pitt, Mo., 83 
S. W. Rep. 544. 

19. APPEAL AND ERROR— Refusal to Grant New Trial.— 
In determining whether the trial court erred in refusing 
a new trial, the appellate court will consider depositions 
taken in support of the motion for a new trial.—Mix v.- 
North American Co., Pa.,59 Atl. Rep 272. 

20. APYEAL AND ERROR — Rulings on Demurrers. — 
Where an appeal is prematurely taken from a judgment 
overruling demurrers, the case is pending in the circuit 
court, and it can retax costs and permit amendments.— 
Gates v Solomon, Ark., 83 8. W. Rep. 348. 

21. ARBITRATION AND AWARD —Binding Effect.—Where 
an agreement is made to submit a controversy to two 
arbitrators, they to seiect a third,an award made by the 
third arbitrator and one of the others is binding.—Fish 
v. Vermillion, Kan., 78 Pac. Rep. 811. 

22, ASSAULT AND BATTERY—Mistake, Damages.—One 
recklessly and wantonly striking another, though think- 
ing he is striking a third person in self-defense, held li- 
able for exemplary, as well as compensatory, Cupengee. 
—Crabtree v. Dawson, Ky., 83 8. W. Rep.557. 

23. ASSIGNMENTS—Claims to Accrue.—An assignment 
of funds to accrue unde: a contract between the assignor 
and athird person held enforceable in equity, though 
such funds had no actual existence at the time of the 
assignment —Johnson y. Donahue, Tenn ,83S. W. Rep. 
360. 

24. ATTACHMENT—Sale Pendente Lite.—A purchaser of 
land, with notice of an attachment lien, takes subject to 
such lien.— Stillman v. Hamer, Kan., 78 Pac. Rep. 836. 

25. BAIL—Criminal Appeal.—A criminal appeal will be 
dismissed, where the recognizance tierein does not 
state the amount of punishment assessed, as required by 
Code Cr. Proc. 1895, art. 887.—Saufly v. State, Tex., 83 8. 
W. Rep. 709. 

26. BANKRUPTCY— Appeal Bond.—Under Bankr. Act 
July 1, 1898, ch. 541, § 16,30 Stat. 550, sureties on appeal 
bond held to remain liable, though judgment becomes 
inoperative against the principal.—St. Louis World Pub 
Co. v. Rialto Grain & Securities Co., Mo., 8% S. W. Rep 
781, 

27. BANKRUPTCY—Cancellation of Instrument.—W here 
a court of bankruptcy had permitted plaintiff to foreclose 
a trust deed, it was immaterial to the maintenance of a 
bill to correct the description therein and to foreclose 
that no consent had been granted therefor.—Scott v 
Gordon, Mo , 838. W. Rep. 550, 

28. BANKRUPTCY — Pleading. — “‘Ground to believe’ 
held equivalent to “cause to believe,” within Bankr. 
Act July 1, 1898, ch. 541, § 60, subd. “b,’’ 30 Stat. 562.—Ed- 
wards v. Carondelet Milling Co., Mo., 83S. W. Rep. 764. 


29. BANKRUPTCY—Subsequent Creditors— An assign 
ment made within four months of a debtor’s adjudication 
as abankrupt held notthereby invalidated in favor of 
creditors whose debts accrued after the debtor’s dis- 
charge.—Johnson v. Donahue, Tenn., 83S. W. Rep. 360. 


30. BANKS AND BANKING—Drafts, Facts to Put One on 
Inquiry.—The fact that a bank to whom a draft was 
made payable had asuspicion that the drawer was not 
honest is not evidence of negligence on its part which 
precludes a recovery.—Bank of Indian Territory v. Firs, 
Nat. Bank, Mo., 838. W. Rep. 537. 

31. BANKS AND BANKING—Lost Bank Check.—Where 
the payee of a bank check indorses it in blank, and it is 
lost, he cannot recover of the bank for paying ittoa bona 
fide purchaser, though he had notified the bank of its 
loss.—Unaka Nat. Bank v. Butler, Tenn., 83S. W. Rep. 
655. 

#2. BANKS AND BANKING—Wrongful Loan. — A bank 
held entitled to maintain an action against all of those 
officers who had wrongfully permitted certain over- 
drafts, or against one or more of them.—Western Bank 
v. Coldewey’s Ex’rs., Ky., 83S. W. Rep. 629. 

33. BILLS AND NOTES—Alteration, Inserting “With Ex- 
change.”—Where a note is executed at one place and 
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payable at another, the insertion of the words “‘with ex- 
change”’ by the payee without the knowledge or consent 
of the maker does not render it nonnegotiable.—First 
Nat. Bank v. Nordstrom, Kan., 78 Pac. Rep. 804. 

34, BILLS AND NOTES—Oontribution.—In a suit for con- 
tribution, permitting plaintiff in presence of jury to in- 
sert name of bank of discount in notesas payee held 
error.—Keyser v. Warfield, Md., 59 Atl. Rep. 189, 

35. BILLS AND NOTES—Declarations of Maker.—Where 
the makers of a note sued on bya pledgee thereof had 
given a second note in renewal, they were properly per 
mitted to testify as to the circumstances inducing them 
to execute the renewal note.—National Bank of Com- 
merce v. Kenney, Tex., 83S. W. Rep. 368. 

36. BONDS—School Books, Selling Price.—The penalty 
in the bond ofa school book publisher relative to fur- 
nishing books to the patrons of the public schools held 
enforceable, being the one provided by statute.—Ameri- 
can Book Co. v. Welts, Ky., 83S. W. Rep. 622. 

37. BOUNDARIES—Ambiguity of Field Notes.—The call 
in field notes for the beginning corner of a survey is of 
no greater dignity than other calls therein.—Wilkins v. 
Clawson, Tex., 83S. W. Rep. 732. 

38. CARRIERS—Contract to Deliver Beyond Terminus .— 
A carrier may contract to deliver property ata point 
beyond its terminus, and render itself liable for loss on 
the line of the connecting carrier.—Chicago, 1. & L. Ry. 
Co. v. Woodward, Ind., 72 N. E. Rep. 558. 

39. CARRIERS—Damages to Goods, Connecting Car- 
riers.—Goods transported over the lines of several car- 
riers having been delivered in adamaged condition, and 
the last carrier having proved freedom from liability, 
the burden was on the next preceding carrier to acquit 
itself of blame.—Gulf, C. & S. F. Ry. Co. v. H. B. Pitts 
& Son, Tex., 83S. W. Rep. 727. 

40. CARRIERS—Riding on Platform.— A carrier held 
not entitled to allege contributory negligence in an ac- 
tion for injuries to an intoxicated passenger, where he 
was not warned of the danger of his riding on the 
platform.—Fox v. Michigan Cent. R. Co , Mich., 101 
W. Rep. 624. 

41. CHARITIES—Powers of Trustees.—A will devising 
property in trust for the maintenance of a hospital held 
to exempt the trustees from interference from any 
source, unless guilty of mismanagement, ete.—Jenkins 
v. Berry, Ky., 83 S. W. Rep. 594 

42. CHATTEL MORTGAGES—Recordation, Priorities.— 
Strangers are not charged with notice of a chattel mort- 
gage, where the county clerk, after indorsing thereon 
the time of receipt, returns it tothe mortgagee without 
recording the same.—Murray Vv. Zeller, N. J.,59 Atl. Rep. 
261. 

43. CONTINUANCE—Waiver.—Where a party in a suit in 
equity submits the cause for hearing without asking a 
continuance, it isa waiver of his right thereto.—Cross 
v. Cross, W. Va., 49 S. E. Rep. 129. 

44. CONTRACTS—Construction of House.—The owner 
of a lot held entitled to recover damages for defective 
construction of a house thereen, though making no claim 
tillafter he has occupied it.—Ludlow Lumber Co. v. 
Kuhling, Ky., 83S W. Rep. 634. 

45. CONTRACTS—Fraudulent Purpose.—A court will not 
knowingly lend its aid to the enforcement of agreements 
directed to the accomplishment of a fraudulent pur-- 
pose.—Somers v. Johnson, N. J., 59 Atl. Rep. 224. 


46, CONTRACTS—Newspaper Carrier Route —A news 
paper carrier route contract construed, and held ter 
minable at the election of either party on payment of 
such damages as resulted therefrom to the other.—Har- 
low v. Oregonian Pub. Co., Oreg , 78 Pac. Rep. 737. 

47, CONTRACTS—Promoter’s Services.—Promoters of a 
scheme for the consolidation of corporations held not 
entitled to recover for services rendered, they having 
failed to perform a material condition required of them 
by the contract.—Fry v. Miles, N. J., 59 Atl. Rep. 246. 

48. CORPORATIONS—Acting Ultra Vires.—W hether cor- 
porate acts areultra vires is a conclusion of law to be 





drawn from the facts stated.—Spencer v. Seaboard Air 
Line Ry. Co., N. Car., 49 8. E. Rep. 96. 

49. CORPORATIONS—Contracts, Modification.— Where 
there wasa claim that a contract between corporations 
had been modified, held, that it could only be substantia- 
ted by ashowing that the modification was made by act 
of all the stockholders.—Pinchback v. Bessemer Min. & 
Mfg. Co., N. Car., 495. E. Rep 106. 

50. CORPORATIONS — Dealings with Stockholders.— A 
mere stockholder of a corporation may deal with it, and 
its debts or property, as any stranger.—Bramblet v. 
Commonwealth Land & Lumber Co., Ky., 88 8. W. Rep. 
599 

51. CORPORATIONS—Effect of Receivership on Corporate 
Existence.—The fact that a corporation has gone into 
the hands of a receiver, and that its property has been 
sold, has no effect as concerns the existence of the cor- 
poration.—Pinchback v. Bessemer Min. & Mfg. Co., N. 
Car., 49 S. E. Rep. 106. 

52. CORPORATIONS—Insolvency.—Pay menst by oflicers 
of acorporation to themselves as creditors thereof held 
made with knowledge of its insolvency, requiring re- 
funding.—Jessup v. Thomason, N. J., 59 Atl. Rep. 226. 


53. CORPORATIONS— Notice, Pledge of Stock.—A cor- 
pcration, with notice of the pledge of certain of its 
stock, held bound to respectthe rights of the pledgee, 
though the transfer was not registered.—White River 
Sav. Bank v. Capital Sav. Bank & Trust Co., Vt., 59 Atl. 
Rep. 197. 

54. CORPORATIONS—Pleas to Jurisdiction of Court.— 
A foreign corporation held entitled to question the juris- 
diction of the court by preliminary plea, asking the judg- 
ment of the court as to whether it should be compelled 
to answer the bill.—Puster v. Parker Mercantile Co., N. 
J., 59 Atl. Rep. 282. 

55. Costs— Where Case has been Remanded —A state- 
mentin an opinion of the supreme court that the judg- 
ment below 1s affirmed of itself awards costs to the re- 
spondent in the appeal, in the absence of other specific 
directions.—State v. Hatch, Wash., 78 Pac. Rep 796. 

56. CouURTS—Questions Involving Federai Constitu- 
tions.—On questions airising under the federal consti- 
tution, decisions of the supreme court of the United 
States are controlling upon the supreme court of a state. 
—State v. Scampini, Vt., 59 Atl. Rep. 201. 


57, CREDITORS’ SUIT — Proving Lien. — Failure of a 
creditor to present or prove his lien in a suit by credit- 
ors held not to bar him from having it allowed in asecond 
suit.—Gilbert Bros. & Co. v. Lawrence Bros., W. Vu., 49 
S. E. Rep. 155. : 

58. CRIMINAL EVIDENCK—Expert on Insanity.—An ex- 
pert in insanity may testify that certain symptoms could 
not all be present in the same individual at the same 
time.—People v. Sowell, Cal., 78 Pac. Rep. 717. 

59. CRIMINAL TRIAL—Bailiff Communicating with Jury. 
—A communication between a bailiff in charge of a jury 
in a criminal case and the foreman held in violation of 
Burns’ Ann. S. 1901, § 1897.—Coolman vy. State, Ind., 72 N. 
E. Rep. 568. 

60. CRIMINAL TRIAL—Extrajudicial Confession. — De- 
fendant’s extrajudicial eonfession, though not sufficient 
to establish the corpus delicti, may be considered, with 
other corroborating evidence, forthat purpose.— Griffiths 
v. State, Ind., 72 N. E. Rep. 563. 

61. CRIMINAL TRIAL—Jurisdiction, State or Federal 
Courts.—Judicial notice may be taken of the fact that the 
Missoula military reservation is situated in Missoula 
county.—State v. Tully, Mont., 78 Pac. Rep. 760. 


62. CRIMINAL TRIAL—Sodomy, Mental Capacity.—On a 
prosecution for sodomy. held error tosustain an objec- 
tion to a question put to the father of the accused as to 
whether, in his judgment, accused was capable of dis- 
tinguishing between right and wrong.—State v. Mc- 
Gruder, Iowa, 101 N. W. Rep. 646. 

63. CRIMINAL TRIAL—Waiver of Preliminary Examina- 
tion.—A waiver of a preliminary examination on a war- 
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rant charging larceny will not authorize an information 
charging the receiving of stolen goods.—State v. Fields, 
Kan., 78 Pac. Rep. 833. 

64. DAMAGES—Advertising, Loss of Profits.—In an ac- 
tion for breach of contract to keep an advertising regis- 
ter on his counter, plaintiff held entitled to recover as 
damages the loss sustained from advertising secured for 
such cabinet.—Mudge & McLean y. Adams, Tex., 83 8. W. 
Rep. 722. 

65. DAMAGES —Anticipated Profits.—Damages for an- 
ticipated profits, recoverable on breach of contract, must 
be established with a reasonable certainty, and be the 
proximate consequence of the breach.—Atchison, T. & 
S. F. Ry. Co. v. Thomas, Kan., 78 Pac. Rep. 861. 

66. DAMAGES—Anxiety for Wife’s Injuries.—A minister 
cannot recover damages for hindrance in ministerial 
duties resulting from injuries to his wife. — Dallas 
Consol, Electric St. Ry. Co. v. Ison, Tex., 83 S. W. Rep. 
408, 

67. DEED—Negotiability of Note.—A reservation, in a 
deed of trust securing a note, of the right tothe payor to 
make payments thereon at certain times, does not de- 
stroy the negotiability of the instrument.—Cunningham 
v. McDonald, Tex., 838. W. Rep. 372. 

68. DISTRICT AND PROSECUTING ATTORNEYS—Miscon- 
duct in Office.—A county attorney is not obliged to in- 
stitute proceedings for the punishment of offenders 
against the prohibitory liquor law on his own knowl- 
edge.—State v. Trinkla, Kan., 78 Pac. Rep. 854. 

69. DivorcE—Alimony, Neglect of Guardian Ad Litem, 
—Where the permanent alimony allowed an insane de- 
fendant ina suit for divorce was wholly inadequate, be- 
cause of the neglect of defendant’s guardian ad litem to 
make proof of complainant’s property, a rehearing 
should be granted.—Frieseke vy. Frieseke, Mich., 101 N. 
W. Rep. 632. 

70. DIVORCE — Condonation, Pleading.— The defense 
that petitioner ina suit for divorce condoned the offense 
relied on should be pleadedin order to be available.— 
Apgar v. Apgar, N.J.,59 Atl. Rep. 230. 

71. DivorceE—Cruelty, Condonation.—A wife, who has 
sued her husband for divorce for cruelty, condones the 
offense by voluntarily resuming matrimonial cohabi- 
tation with him.—Fullhart v. Fullhart, Mo.,83 8. W. Rep. 
541. 

72. DivorceE—Desertion.—Where a wife willfully de- 
serted her husband, and thereafter evinced a desire to 
return, he wasnot entitled to a divorce, without some 
effort toward a resumption of the marital relation.— 
Meier v. Meier, N. J., 59 Atl. Rep. 234.- 

73. DOWER—Homestead.—By electing to take the home- 
si.ad interest, a widow waives her right to dower, and, 
having conveyed and abandoned the land after such 
election, her grantee acquires no dower interest.—Jones 
v. Green, Ky., #8. W. Rep. 582. 

74. EASEMENTS—How Acquired at Common Law.—To 
acquire an easement inthe land of another, under the 
common law, the use must have been continued from a 
time when the memory of man ran not to the contrary.— 
Wasmund v. Harm, Wash., 78 Pac. Rep. 777. 

75. ELECTIONS — Contest, Opportunity to Vote.—An 
election is void where enough persons were deprived of 
an opportunity to vote, or legal votes were thrown out, 
to change the result ofthe election if all were counted 
for contestant.—Maloney v. Collier, Tenn.,83 S.W. Rep. 
667. 

76. ELECtTRICITY—Care Required to Protect the Publie. 
—An electric street railway is required to exercise the 
highest care to protect persons using the streets from 
the danger of injury by the electric current.— Metropo- 
litan St. Ry. Go. v. Gilbert, Kan., 78 Pac. Rep. 807. 

77. EsTOPPEL— Administrator, Accounting.—On an ac- 
counting by an administrator, the husband of decedent 
held not estopped to claim certain stock to be an asset 
of the estate.—Jn re Bayley, N. J., 59 Atl. Rep. 215. 

78. EVIDENCE—Ownership of Note.—Schedules of the 
taxable property of the alleged owner of a note failing 





to contain the same, held admissible to show want of 
ownership.—Fudge v. Marquell, Ind., 72 N. E. Rep. 565. 

79. EVIDENCE—Value of Mining Claims.—A witness, 
testifying as to the value of mining claims in one min- 
ing district, is not competent to testify as to the value 
of claims in another district.—Gillespie v. Ashford, 
Iowa, 101 N. W. Rep. 649. 

80. EXECUTORS AND ADMINISTRATORS — Accounting’ 
Deceased Trustee.—In an accounting by executrix of de- 
ceased trustee evidence held not to justify a judgment 
against her for the full amount of the trust fund with 
interest.—Farmers Loan & Trust Co. vy. Pendleton, N. 
Y.,72 N. E. Rep. 508. 

81. EXECUTORS AND ADMINISTRATORS— Removal on 
Account of Nonresidence.--Where the lower court er- 
roneously removed an executor on the ground of non- 
residence, the Supreme Court could not sustain the 
order on other grounds than that acted upon by the 
lower court.—Hecht v. Carey, Wyo., 78 Pac. Rep. 705. 

82. FRAUDULENT CONVEYANCES— Mortgage Foreclos- 
ure, Collateral Attack. — A simple-contract creditor, 
claiming no interest in the debtor’s land, cannot in fore- 
closure attack the validity of mortgage given to another 


creditor.—Chicago Building & Mfg. Co. vy. I. A. Tavlor 


Banking Co., Kan., 78 Pac. Rep. 808. 

83. FRAUDULENT CONVEYANCES—Sale of Restaurant 
Statute of Frauds.—A sale of the business of a boardin: 
house and restaurant, with appliances, held a sale of 2 
stock of “goods,wares and merchandise,” within Pierce’ 
Code, § 5346.—Plas v. Morgan, Wash , 78 Pac. Rep. 784. 

84. GAME—Closed Season, Possession of Imported 
Game.—Possession of imported game during the closed 
season of 1901 held not a violation of laws 1900, p. 22, ch 
2¢.—People v. Bootman, N. Y. 72 N. E., Rep. 505. 

85. GAMING—Evidence, Possession of Devices.—Where, 
on trial for keeping a gaming house, there was evidence 
that accused at the time of his arrest was in possession 
of gambling devices, it was not error to admit the same- 
State v. Harmon, Kan., 78 Pac. Rep. 805. 

86. GUARDIAN AND WARD—Temporary Appointment.— 
Appointment of a temporary guardian for a minor held 
error, where the permanent guardian could perform the 
duties required.—Jn re Barnes, Wash., 78 Pac. Rep. 783. 

87. HABEAS CoRPUs—Contempt, Supplementary Pro- 
ceedings.—One committed for contempt in failing to 
comply with an order entered against her in supple- 
mentary proceedings, held not entitled to obtain release 
from custody in habeas corpus proceedings. — State v. 
Second Judicial Dist. Court, Mont., 78 Pac. Rep. 772. 

88. HIGHWAYS—Establishment.—In a proceeding to es- 
tablish a public road through two townships, a notice 
posted at the beginning and at the end of the road, and 
one along its line held suflficient.—Bennett y. Hall, Mo., 
83S. W. Rep. 439. 

89. HOMFSTEADS — Purchase, Exemptions. — That a 
husband and wife sell their homestead, which would be 
subject to ajudgment if it were not exempt, and use the 
purchase money, does not prevent their afterwards ac- 
quiring with other funds another exempt homestead.— 
McConnell v. Wolcott, Kan., 78 Pac. Rep. 848. 


90. HOMESTEAD—Sale by Widow.—The homestead in- 
terest of a widow being that of occupancy only, the 
abandonment by a widow of such interest in the land 
terminates an unexpired lease she had previously made. 
—Jones v. Green, Ky., 83 S. W. Rep. 582. 

91. HOMICIDE—Malice, Presumption.—Though malice 
is not conclusively presumed from the use of a deadly 
weapon, it may be inferred from the intentional use 
thereof in such a manner as to cause death.—Coolman y 

tate, Ind., 72 N. E. Rep. 548. 

92. HUSBAND AND WIFE — Fraudulent Conveyances, 
Post-Nuptial Settlement.— An irrevocable marriage 


-union cannot form a valuable consideration for a subse- 


quent post-nuptial settlement or conveyance.—Clow v. 
Brown, Ind., 72 N. E. Rep. 534. 
93. INDICTMENT AND INFORMATION — Assignment of 
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Error.—The word “unlawfully” in an indictment con- 
veys the same meaning as the words “without authority 
of law.’’—Schley v. State, Fla., 37 So. Rep. 518. 

94. INDICTMENT AND INFORMATION—Sufticiency.— The 
words “the aforesaid neat cattle,” in a count of an infor- 
mation charging the receiving of stolen goods, held in- 
sufticient.—State v. Fields, Kan., 78 Pac. Rep. 833. 

95. INSANE PERSONS—Guardian Ad Litem.—A near re- 
lative or close friend of an insane defendant should be 
appointed guardian ad litem, rather than some person 
nominated by complainant.—Frieseke v. Frieseke, Mich., 
101 N. W. Rep. 632. 

96. JUDGMENT—Defenses, Estoppel.—Party failing to 
assert all of its grounds of recovery in suit for cancella- 
tion of bonds held estopped to assert omitted grounds 
in subsequent action to enforce payment of the bonds.— 
Ruckman vy. Union Ry. Oreg., 78 Pac. Rep. 748. 

97. JURY—Prejudice Against Insanity Defense. —In 
a prosecution for crime, a juror held not disqualified by 
prejudice against insanity as a defense.— People v. 
Sowell, Cal., 78 Pac. Rep. 717. ‘ 

98. LANDLORD AND TENANT—Consideration, Promise 
to rebuild Appliance.—A landlord’s promise, after dam- 
age of premises by fire, to rebuild a certain appliance 
used in the building, held founded on sufficient consider- 
ation.—Frey v. Vignier, Cal. , 78 Pac. Rep. 733. 

99. LANDLORD AND TENANT — Lease, Breach of Con- 
ditions.—A landlord held not entitled to declare » lease 
forfeited for failure of the lessee to pay the water rent as 
required in the lease.—Carpenter v. Wilson, Md., 59 Atl. 
Rep. 186. 

100. LANDLORD AND TENANT—Lease, Option to Pur- 
chase.—A lessee held not to have surrendered a lease 
under which it had option to purchase the property at 
the expiration of the term.—Lester Agricultural Chemi- 
cal Works v. Selby, N. J., 59 Atl. Rep. 247. 

101. LANDLORD AND TENANT—Lien, Trial of Right to 
Property.—Where a landlordiclaims property levied on 
as that of his tenant undera transfer in satisfaction ofhis 
landlord’s lien, if he fails to show a valid transfer, he 
may yet claim the property under his lien.—Groesbeck v. 
Evans, Tex., 83 S. W. Rep. 430. 

102. LANDLORD AND TENANT—Rent, Limitations. —In 
an action for rentof property, based upon a quasi con- 
tract arising from the occupation of the premises, no re- 
covery can be had based on such occupancy for more 
than three years prior to the action.—Story v. McCor- 
mick, Kan., 78 Pac. Rep. 819. 

103. LARCENY—Animo Furandi.—Where the taking was 
consistent with honest conduct, though the party may 
ha ve been mistaken, he cannot be convicted of larceny. 
—Bird v. State, Fla., 37So. Rep. 525. 


104. LIMITATION OF ACTIONS — Notes, Partial Pay- 
ments.—Payments indorsed on a note are presumed to 
have been made by the maker.—Gehres v. Orlowski, 
Wash., 78 Pac. Rep. 792. 

105. LOGS AND LOGGING—Logger’s Lien.- Where, at the 
time of the trial of an action to foreclose a lien on logs, 
they or their products cannot be identified, held, that 
foreclosure,and sale should not be directed.—Gray’s 
Harbor Boom Co. v. Lytle Logging Co., Wash., 78 Pac 
795. 

106. MASTER AND SERVANT—Alighting from Moving 
Trains.—To step off a slowly moving train is some evi- 
dence of negligence.—Mitchell v. Chicago & A. Ry. °Co., 
Mo., 83 8. W. Rep. 289. 

107. MASTER AND SERVANT — Defective Appliances.— 
An employer must exercise reasonable care that the 
place in which his servant works and the method adopted 
by the employer for doing the work shall be reasonbly 
safe.—Burns v. Delaware & A. Telegraph & Telephone 
Co., N. J., 59 Atl. Rep. 220. 

108. MASTER AND SERVANT—Independent Contractors. 
—In action for death of child resulting from fall of tim- 
bers, mere fact thatowner of timbers paid teamster by 
foot for hauling held not to constitute teamster an in- 





dependent contractor,so as to relieve defendant from 
hability.— Macdonald y. O’Reilly, Oreg., 78 Pac. Rep. 
753. 

109, MASTBR AND SERVANT—Sudden Peril, Injudicious 
Act.— Where an emplovee is, placed in danger by the ne- 
gligence of the master’s foreman, andis injured in try- 
ing to escape, the master is not relieved from liability 
for the injury by the fact that the employee might have 
escaped injury, had he aeted more cautiously.—San An- 
tonio & A. P. Ry. Co. v. Stevens, Tex., 88 S. W. Rep. 235. 


110. MASTER AND SERVANT— Wrongful Discharge.—The 
act of an employer in Alaska held to relieve the employe 
of the obligation to remain in Alaska after his wrongful 
discharge, in orderto recover damages therefor.—Gil- 
lespie v, Ashford, Iowa, 101 N. W. Rep. 649. 

111. MINES AND MINERALS—Gas Lease, Construction.— 
The construction put upon a gas lease by the lessor and 
his successor in title cannot be changed by a subsequent 
purchaser more than six years after the date of the lease 
—Gillespie v. Iseman, Pa., 59 Atl. Rep. 266. : 

112. MINES AND MINERALS—Grant of Mineral Rights, 
Construction.—Grantee in a deed conveying mineral 
rights held entitled to use lumber in building a plat- 
form for the crusher and a millhouse.—Duncan v. Amer- 
ican Standard Asphalt Co., Ky., 8S. W. Rep. 124. 

118. MORTGAGES— Foreclosure, Innocent Purchaser. 
— The doctrine of innocent purch aser does not apply to 
asale under a decree foreclosing a mortgage.—Cooper 
v. Ryan, Ark.,83 8S. W. Rep. 328. 

114. MUNICIPAL CORPORATIONS — Assessment Lien, 
Community Property.—A wife is a necessary party to an 
action to foreclose a city assessment lien on community 
property.—MeNair v. Ingebrigtsen, Wash.,78 Pac. Rep. 
789. 

115. MUNICIPAL CORPORATIONS— Limitation of Author- 
ity.—An express contract by a city to pay a contractor 
for sewering trom its own funds is void, where such ac- 
tion will raise the city’s indebtedness beyond the consti- 
tutional limit.—Citizens’ Bank v. City of Spencer, Iowa, 
101 N. W. Rep. 643. 

116. NEGLIGENCE—Open Stairway.—Keepers of a store 
building held not guilty of negligence in maintaining an 
open stairway, leading from the main floor of the store, 
down which a customer fell and was injured.—Dunn vy 
Kemp & Hebert, Wash., 78 Pac. Rep. 782. 


117. NEGLIGENCE—Sudden Danger.—Contributory neg- 
ligence is not necessarily chargeable to one on his fail- 
ure to exercise the greatest prudence, when placed ina 
position of danger by the negligence of another.—Kansas 
City-Leavenworth R. Co. v. Langley, Kan.,78 Pac. Rep. 
858. , 

118, NOVATION—What Constitutes. — To constitute a 
novation, the creditor must have consented to the dis- 
charge of the original debtor, and have accepted the 
promise of the new debtor.—Piehl v. Piehl, Mich., 101 N. 
W. Rep. 628. — 

119. PARTITION—Report of Commissioners.—Commis- 
sioners in partition are not required to reportthe money 
value of the land partitioned, or of any share thereof as- 
signed by them.—Wamsley v. Mill Creek Coal & Lumber 
Co., W. Va., 49 S. E. Rep. 141. 

120. PAYMENT—Application Designated by Debtor.—A 
debtor having directed a payment to be applied on one 
of two debts, held the creditor could not apply it on the 
other.—Lynn v. Bean, Ala., 37 So. Rep. 515. 

121. PRINCIPAL AND SURETY—Assumption of Obliga- 
tions.—A purchaser of a firm’s business, having assumed 
a firm debt to defendant, held to have become the prin- 
cipal debtor, with the firm as surety only.—Malanaphy 
vy. Fuller & Johnson Mfg. Co., lowa, 101 N. W. Rep. 640. 

122. PUBLIC LANDS—Spanish Grants.—In a suit to re- 
cover land, evidence held sufficient to warrant a pre- 
sumption that a grant from the Spanish government, 
under which defendants claimed, had been made.—State 
v. Bruni, Tex., 83 S. W. Rep. 209. is 

128. QUO WARRANTO—County Attorney, Removal.—In 
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quo warranto to remove a county attorney from oflice for 
failing to prosecute violations of tae liquor law, evidence 
that saloons were run openly in his county is relevant. 
—State v. Trinkle, Kan., 78 Pac. Rep. 854. 

124. RAILROADS—TZonsent of City to Use of Streets — 
Where a commercial railroad is to pass over strects of a 
city, the consent of the city must be obtained, and the 
route of the road must be defined, in order to obtain that 
consent.—Collier v. Union Ry. Co.,Tenn., 83 S. W. Rep. 
155. 

125. RAILROADS—Fire Set by Locomotive.—A railroad 
company is not absolved from keeping its right of way 
free from combustibles by leasing a portion thereto toa 
private person.—Sprague v. Atchison, T. & S. F. Ry. Co., 
Kan.,78 Pac. Rep. 828. 

126. RAILROADS- Return Trip Ticket.— A round-trip 
ticket held not void when presented by anotherthan the 
purchaser for a return passage.—Jevons v. Union Pac. 
R. Co., Kan., 78 Pac. Rep. 817. 

127. RELEASE—Injuries to Passengers.—A release by 
husband and wife of the wife’s statutory action against 
saloonkeepers tor selling liquor to her husband held not 
to release a railroad company for injuries to husband 
while intoxicated.—Fox v. Michigan Cent. R. Co., Mich., 
101 N. W. Rep. 624. 

128. SALES—False Representations.—In an action for 
goods sold, evidence that plaintiff's traveling salesman 
represented that the goods were manufactured in Provi 
dence, R. L, held within the issues.—Brenard Mfg. Co, 
v. Citronelle Mercantile Co., Ala., 37 So. Rep. 509. 

129, SCHOOLS AND SCHOOL DIstTRICTS—Contract With 
Board of Education.—A contract in violation of Code 
1899, ch. 45, § 57, made by a board of education with one 
of its members, is void, and will not be enforced in the 
courts.—Poling v. Board of Education of Philippi Inde 
pendent Dist., W. Va., 49S. E. Rep. 148. 

130. SPECIFIC PERFORMANCE — Newspaper Carrier 
Route Contract.—Where a newspaper carrier route 
contract required personal services from the carrier, 
which could not be specifically enforced in equity, the 
carrier was not entitled to enforce specific performance 
of the contract as against the publisher. — Harlow y, 
Oregonian Pub. Co., Oreg., 78 Pac. Rep. 737. 

131. STREET RAILROADS—Alighting from Street Cars.— 
In an action against a street railway company for injuries 
to an alighting passenger, held immaterial whether the 
car had passed the street at which plaintiff intended to 
alight.—El Paso Electric Ry. Co. v. Harry, Tex., 83 S. W.- 
Rep. 735. 

132. STREET RAILROADS—ILnjuries, Horseman on Track. 
—Traveler on highway on which a street railroad main- 
tains atrack held to have a Jawful right to travél on the 
tracks.—Brown v. St. Louis Transit Co., Mo., 88S. W. 
Rep. 310. 

133. STREET RAILROADS—Injuries to Infant, Non Sui 
Juris.—An infant, six years of age at the time he sus- 
tained injuries from defendant’s alleged negligence, held 
presumed to be non sui juris.—Kaplan v. Metropolitan 
St. Ry. Co., 90 N. Y. Supp. 585. 

134. STREET RAILROADS —- Premature Starting. — A 
street car company held bound to stop its cars for a 
period reasonably suflicient to afford passengers an op- 
portunity to board the car, with due regard to age and 
physical infirmity.—Shanahan v.St. Louis Transit Co., 
Mo., 83S. W. Rep. 783. 

135. TAXATION—Tax Sale, Collateral Attack.—A writ- 
ten statement by an attorney in 1893, reviewing his ac- 
tion in 1870 relative tothe redemption of land, held in- 
sufficient to warrant the disturbing ofa finding against 
it.—Arbuckle v. Matthews, Ark.,83 8. W. Rep. 326. 

136. TELEGRAPHS AND TELEPHONES—Lossof Situation 
due to Failure to Deliver Message.—In an action against 
a telegraph company for failure to deliver a message, 
evidence of a conversation between plaintiff’s agent and 
another, whereby a contractof employment was made 
for plaintiff, held competent.—Western Union Tel. Co. 
v. Bowman, Ala.,37 So. Rep. 493. 





137, TENANCY IN COMMON—Contribution for Improve- 
ments.—A tenant in common, who is a disseisor, is not 
entitled to contribution for improvements,and is charge- 
able with the rental value of his co-tenant’s share.— 
Rippe v. Badger, Iowa, 101 N. W. Rep. 642. 

138. TENANCY IN COMMON—Rents of Joint Property.— 
A joint owner in possession is the agent of the jointown- 
ers, and accountable for their portion of the rent from 
the date when he is notified to account.—Moreira v. 
Schwan, La., 47So0. Rep. 542. 

139. TOwNS—Liability, ‘Illegal Imprisonment.—Town 
officers may be agents, for whom the town is liable at 
common law, or public ofticers, for whom the town is 
not liable.—Mains v. Inhabitants of Ft. Fairfield, Me., 59 
Atl. Rep. 87. 

140. TRADE MARKS AND TRADE NAMES—Unfair Com. 
petition —There may be a secondary meaning of words 
which are not susceptible of registration as trade marks, 
but which may be appropriated and the use of which 
will be protected against unfair competition.—Sartor v. 
Schaden, Iowa, 101 N. W. Rep. 511. 

141. TRADE MARKS AND TRADE NAMES—Unfair Compe- 
tition.—The word “Parcheesi’” cannot be monopolized 
in the United States as a trade mark for a came intro- 
duced from India, where it had long been known by a 
name similarin sound.—Selchow v. Chaffee & Selchow 
Mfg. Co., U.S. C. C., S. D. N. Y., 182 Fed. Rep. 996. 

142. TRESPASS—Cutting Timber.—In a prosecution for 
cutting timber on the land of another, a charge on the 
issue of reasonable doubt as to whose land the timber 
was on should have been given.— Manny. State, Tex., 83 
S. W. Rep. 195. 

143, TRIAL—Duty to Submit Special Charge.—Where a 
charge is subject to criticism in stating at length the 
allegations of plaintiff’s petition and stating only in a 
general way the answer of defendant, it is incumbenton 
defendant to submit a special charge.--E] Paso Electric 
Ry. Co. v. Harry, Tex., 83S. W. Rep. 735. 

144, TRIAL—Particular Issues, Failure to Request In- 
structions.—Failure of the court to charge with sufficient 
fullness on particular issues is unobjectionable, where 
no further instructions were requested.—Indianapolis 
St. Ry. Co. v. Johnson, Ind ,72 N. E. Rep. 571. 

145. TrRusts—Conspiracy, Sale of Property at Inade- 
quate Price.—An action in tort for damages may be 
maintained against a trustee and others who fraudu- 
lently conspired to make a sale of the trust property at 
less than its value, to the injury of a beneficiary.— 
Holderman v. Hood, Kan., 78 Pac. Rep. 838. 

146. TRUSTS—Statute of Frauds.—The fact that defend- 
ant’s nonliability depends on his trusteeship under an 
admitted parol trust does not prevent the court under 
the statute of frauds from awarding defendant relief 
from liability.—Deaver v. Deaver, N. Car.. 49 S. E. Rep. 
113. 

147. VENDOR AND PURCHASER — Death of Partners, 
Conveyance by Heirs.—On the death of both partners of 
a firm before the cempletion of a contract to convey 
land, the purchaser held entitled to a deed by the heirs 
of the partners.—Wollenberg v. Rose, Oreg., 78 Pac. Rep. 
751. 

148. VENDOR AND PURCHASER— Notice, Tenancy in 
Common.—Sole possession of a tenantin common is not 
notice to subsequent purchasers of shares of other ten- 
ants in common of the rights of such occupant to those 
shares under a prior unrecorded purchase.—Martin v. 
Thomas, W. Va., 49S. E. Rep. 118. 

149. WATERS AND WATER COURSES—Adverse User.— 
Where defendant alleges in his answer the adverse user 
of water for irrigation for more than 10 years, held to 
impose on him the burden of provf.—Bauers v. Bull, 
Oreg., 78 Pac. Rep. 757. 

150. WiLLs—Animus Testandi.—The effect of a finding 
that testator told the scrivener that the will executed 
was a fake, and made fora purpose, was not obviated 
by a further finding as to testator’s meaning.—Fleming 
v. Morrison, Mass., 72 N. E. Rep. 499. 
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